POJIb CNiAY0ra cypnal
Y KPUMIHAJIbHOMY
[IPOBAJHEHHI

Kuis, 2020 AHATIITUYHAW 3BIT



3BIT
3a pesy/ibTraraMu
TOCTII>XKEeHH S

2019—2020 poxn

P0Jib CAIAYO0IO CyAAl
Y KPUMIHAJIbHOMY
NPOBAJ)KEHHI

KUIB
2020



VIIK 343.16
P68

ABTOPCBKIM KOJIEKTUB

lOpiit benoycos

Bonoaumup Benrep

Anppiit Opnean

€sren Kpanusin

Ceinana IWanyTbko Bonoaummup Cywenko

Bacununa flsopcbka H0piit benoycos

Jocniguuku, 3amydeHi 1o 300py AaHUX I Yac IOTbOBOTO €TAITy
TMOCITiIKeHH

Banentnna Bono6yesa, Mukona JInunk, Makcum Marpa,
Harania Menan, Onbra Ocepeguyk, Muxaiino ®egopeHko

Jocnigaukn Ta excreprty, 3amydeHi go miproroskyu KabineTHoro
TIOCTiI>KeHHA:

ITIaBno Ilapxomenko, Koctantun Illanora,

Bomopumup Cymenko, Eppem JTamyk

.  pocn (=] (]
Taxox BIAYHI 3a JOIOMOTY Y IPOBEZI€HH] TOCTiPKEHHA:
Onexcanapy bapanosy, Bikropy Yynposy, Trogmuni Suy6i,
Mapuni €Enuceesiit

1
ISBN 978-966-2717-41-9 E = :



3MICT

AOpPeBIaTyPa TA CKOPOUECHHS . « « + ¢« v vve vt vnnnnseennnneseonnneseennnns 8
3 4 | 10
1K 1) (26 1B 250050090000 00000000800000005000C06000000000000600000¢ 12
MeETOTOMOTIA TOCTIIKEHH « « ¢ v oo oo e eeneeenneennscanseannsannsons 28

3MICT (CYTHICTb) CYA0BOI0 KOHTPOJIHO
3A I0TPUMAHHSAM NPAB JIDAUHH
Nij YAC A0CYA0BOro PO3CNIAYBAHHA

1.1. CyTHicTb, 03HaKM Ta BUIM CYSOBOTO KOHTPO/IIO HA IOCYJOBOMY

POSCHIMYBAHHI « ¢ ot vitiiiiiiiii it eiienneanennenneoncnnennsans 34
1.2. MibKHapOZHUII JOCBiJ CYAOBOr0 KOHTPO/IIO 32 JOTPUMMAHHAM

MpaB TIOAVHA Ha CTAfNIl JOCYZOBOTO PO3CIAYBAHH « oo vvvvernrnn. 37
1.3. IlepegyMoBY BUHMKHEHHS CyJOBOIr0 KOHTPO/IIO HA CTafil

AOCYZOBOTO PO3CHIZYBAHHA B YKPATHI. . oo vvvvinennenennennnns 43
BUCHOBKU 00 PO30ITIY. . .« oo oottt et et e e 49

OPTAHI3ALLIHHO-NPABOBWI CTATYC CNIAYOIO
CYAJI TA PEAJII3ALLIA NPUHLUMIB CYA0BOT0
KOHTPOJII0 B OT0 AIANLHOCTI

2.1. IIpaBOBMIA CTATYC CTIIYOTO CYML ¢ « o o v v vvennennennennennennenns 52
2.2. IlopApok Big6opy Ta YMCETBHICTD CHIUMX CYAMIB. o o oo vvveeeennn. 54
2.3. IIpodeciiiHa MiATOTOBKA CIiIIMX CYAMIB. « o oo v vvvnveeernnnneennns 58
2.4. HaBaHTa)KEHHA HA CILTIOTO CYJITIO « ¢ v vvvennennennennennennnnns 61

2.5. IIOBHOBa>KEHHS CIIOTO CYAMi. « o oo vt viinennneenneennnennnnnns 65

2.6. 3aKoHOMaBYe 3aKPiNJIeHHA MPUHIUIIB CyJOBOT0 KOHTPOIIO . . .. ... 70
2.7. Peanmisanis (iMmneMeHTanis) NPMHINIIB HAIE)KHOTO CYJOBOTO
KOHTPOJIIO IIiJf 4aC JOCYOBOTO PO3CIITYBAHHA « o oo vvvvvnennsnns 72
2.7.1. 3akoHHIcTb (JIeraabHiCTh Ta JIETITMMHICTD, IOBHOBAXKHICTh
(MEXKI TIOBHOBAMKEHD)) & o v vt e vttt et et et eeee e, 72
2.7.2. 3MATATBHICTD . « o« v vttt et ee e e et et te e eeeeee e 76
2.7.3. HesanexxHicTb Ta HeynepemKeHicTh (0€3CTOPOHHICTD) . .. .. ... 78
2.7.4. Tly6nivHicTb (BiZKPUTICTD, IPO3OPICTH, ITTACHICTD) . ...\ ... 85
2.7.5. CBO€YaCHICTH (PO3yMHMIT CTPOK, aBTOMATUYHICTb,
OE3YMOBHICTD) . ..t vt ettt ettt et 88
2.7.6. IIpoakTUBHICTD (IHIIHATMBHICTD) .. ..o vttt e e 91
2.7.7. O6IPyHTOBAHICTb Ta BMOTMBOBAHICTD . . ..o vvvv i 94
BUCHOBKU 00 POZOITLY. . . v vv ettt e et 99

0COBJINBOCTI 34IMCHEHHSA CYL0BOI0
KOHTPOJ1H0 HA OKPEMUX CTAAIAX
Z10Cy/10BOro PO3CAIAYBAHHA

3.1. ITo9aTOK KpMMiHA/IbHOTO MPOBAIKEHHSA .« .ottt vrnnrennnennnsns 102

3.1.1. IniniroBaHHA pO3CIilyBaHHA Y pasi OTPMMaHHA
iHpopMariii npo BUMHEHHS KPUMiHaTbHOTO

HPABOMOPYIIEHHS IIOKO OCOOM .« .o vvvv e e e 103
3.1.2. CynoBuii KOHTPOJIb 32 BHECEHHSM B1JIOMOCTEN
PO KpUMiHaIbHE TpaBonopymenus 10 €EPAP .............. 107
3.2, 3aTPHMAHHA . o oo ottt it iit it eneeneeneeneeneeneeneeneenanns 110

3.2.1. CypoBuit KOHTPOJIb IIPOLIEAYPYU 3aTPUMAHHS 0COOU
Ha IIiZICTaBi yXBa/M MPO 03Bi/1 HA 3aTPUMAaHHA
(TIPEBEHTUBHMIT KOHTPOIID) . « « ¢ et e e e e e eeaeeeeeeeeeeen 111

3.2.2. CypoBuit KOHTPOJIb 3aTPUMaHH:A 0CO0M, IIPOBeAEHOro 6e3
yXBa/Ii IIPO JI03Bi/I Ha 3aTpuMaHHA (“TocTdakTyMm” KOHTPOb). . 117



3.3. IIOBimOM/IEHHA HPO MiJIO3PY «+ vt vvvvernreneeneeneeneeneennans 123

3.4. 30MPAHHA TOKA3IB. . . oottt iiiiit ittt iiiineeeennneeeenns 127
3.4.1. 3ara/IbHI HOMIOMKEHHS - « o o v e e et et e et e e e et et e e 127

3.4.2. Ponb crigdoro cypni B 3abe3IeYeHHs IPaB MOAHA
IIpY BUPIillIEHH] MMTaHHA PO HaJJaHHA JO3BOJTY Ha

IPOBEHEHHS OOIIYKY .« e oeve vttt etee et eaeeeaneennne. 129
3.4.3. Ponb cnig4oro cyjpi mofo 3aaydeHHsa eKCcrepTa
(TIPUSHAYEHHA EKCIIEPTIBM) o evvv e e eeeeeeeaeeeennnn. 134
3.4.4. Ponb cnigyoro cyapi y 306upaHHi oKa3iB CTOPOHOIO
3AXVICTY, HOTEPITIIMM . . oo v ve ettt et iee e eennns 136
3.5. 3acTocyBaHHA 3aX0fiB 3a0e3IeYeHHA KPUMiHATbHOTO
TIPOBATKEHHS . o ¢ v v v v vnenenoensasasacncosensnsasncnsossns 140
3.5.1. 3aranbHi NONOXEHHA 1IO/I0 3aCTOCYBAHHA 3aXOfliB
3abe3IeYeHHs KPYMiHATbHOTO IPOBA/KEHHS . « « o oo vvv vt .. 140
352, APOIIT MATHA .« oo vv ettt ettt e et 142
3.5.3. TpMMaHHSA il BAPTOO .« .ottt tte et etae e iee e, 153
3.6. 3aBepLICHHS JOCYAOBOTO PO3CHIYBAHH. ¢« oo e v vtvvenerneennnns 163

3.6.1. IloBHOBa)k€HHA 11100 KOHTPOJIIO 3a IIPAaBOMIiPHICTIO
3aKPUTTA KPUMiHATbHOTO IPOBAPKEHHA . . o oo v e e e enn e 164

3.6.2. IloBHOBaKe€HHA Ha CTa/lil 3aBEpLIEHHA JOCYAOBOTrO

PO3CTilyBaHHA 3BePHEHHAM JI0 CYAy 3 00BUHYBa/IbHIM
aKTOM, KJIONIOTAaHHAM IIPO 3aCTOCYBAaHHSA IIPUMYCOBUX

3aXOfIiB MEJVIYHOTO 200 BIXOBHOTO XaPAKTEPY - . .« o vve ... 167
3.6.3. IloBHOBa)KeHH 10710 3000B’13aHHA 3aBEPIINTH JOCY/OBE
00X T0y) 47147 : TV 56 (X 169
BUCHOBKU 00 POZOITLY. . . oo vvi ettt et e 172

POJIb CIIAYOT0 CYAAIY 3ABE3NEYEHHI
MPAB IO AWHK MIA YAC A0CYA0BOI0
PO3C/IIAYBAHHS

4.1. 3aTaZIbHi 3AYBAXKEHHS . « ¢ e o vt v v vttt eneeneeneeneeneaneeneanns 178

Bucnosxu do po3diny

4.2, IIpaBoO Ha HA/IEKHE MOBOIKEHHS « « o vt vvvvennnennnrnnnsannsenns

4.2.1. 3aranbHMI OITIAZL MI>)KHAPOJHUX Ta HAalliOHA/IbHUX
CTaH/IAPTIB LJOMI0 IIpaBa HAa HAJIE)KHE IMIOBOMKEHHA. . . . . ... ...

4.2.2. Ponb ciiguoro cyppi y 3abesnedeHHi mpaBa Ha HaJle)XHe
1100):0710: 453 05 5 CHN
4.3. TIPABO HACBOOOMY . « ¢ e vttt tinnneseinnneseeennnseeennneeeens

4.3.1. 3araspHUI OI7IAJ, MDKHApOAHUX Ta HalliOHAJIbHUX
CTAH/]APTiB IIOJ0 MPaBa Ha CBOOOIY . .« v vvvveevee e

4.2.2. Ponb crigyoro cynpiy 3abesnedenHi npasa Ha cBo6ony ... . ..

4.4, JIPABOHABAXMICT ¢ oo vt vin e ennennenneneeneeneeneoneennenns

4.4.1. 3arajpHi CTaHZAPTH O[O0 3a0e3MeUeHHs IIpaBa Ha 3aXUCT
Ta IIOBHOBAXKEHHA CIIITYOTO CYIAML « oo v e i

4.4.2. CBOEYACHICTH 3a0€3MeYeHHS TPABA HA 3aXMCT ..o oo vuvvnn. ..

4.4.3. 3abesnedeHH: e(heKTUBHOCTI 3aXUCTY Y KPUMiHa/IbHOMY
TIPOBAMKEHHI . « vt i e ettt e e

4.4.4. 3abesnedeHHA JOCTATHbOTO YACY A/IA MiILOTOBKY 3aXNUCTY. . . .

4.5. IIpaBOHATIPHMBATHICTD . . e oot tiiiii it ennennenneneennennenns

4.5.1. 3arajpHUI OI7IAJ, MDKHApOGHUX Ta HalliOHAJIbHUX
CTAaH/IAPTIB JOMI0 IIPAaBa HA IPUBATHICTD . . ..o vvvvvvnnenn...

4.5.2. Ponb criguoro cynpiy 3abesnedeHHi IpaBa Ha IPUBaTHICTG. . .
4.5.3. OxpeMi IMTaHHA JOCTYIIY O CYIOBOTO 3aXVCTY y 3B A3KYy
i3 BTpy4aHHAM y IPaBO Ha IPUBATHICTD. . .. ..o oo vvvvnnnnn ..
4.6. IIPABO BMACHOCTI « ¢« v oot vieiieiin it e eineneeneenneneennenns

4.6.1. 3araspHUI OI7IAJ], MDKHApOAHUX Ta HalliOHAJIbHUX
CTAHJAPTIB LIOJ0 MPABA BIACHOCTL « .o v v vvee e e eenn

4.6.2. OuiHOBaHHA IPAaBOMIPHOCTi BTPy4aHHS B IIPAaBO
MIUPHOTO BOTIOIIHHA MAVTHOM . ..t vveeeeeeeeeeennnnnns

4.6.3. IloBHOBa)kKeHHA 1LIO/I0 PO3IJIALY CKApr Ha HEIIOBEPHEHHA
TUMYACOBO BUTYYEHOTO MAMHA. « . vvvvee et eeeeennnnnns

4.6.4. IIpaBoBUII CTAaTyC MaiiHa, BUJIy4E€HOrO IIif} Yac
HPOBEEHHS OOIIYKY oo v otvvte e ettt e eeieee e

Kur04oBi pexomenaamii 3a pe3yJIbTaTaMM JOCTIAKEHHSA. « « v e oo vvenenn

AP iR 110000000000060000800000300000000000000006000000000000000C



ABPEBIATYPA
TA CKOPOYEHHS

bI/l — 6e3omnarna npaBosa sonomora
BAKC — Byt AHTUKOPYILIHNI CY[,
Ykpainu

BKAKA — Buwia xsanidikauiiizo-
TVICHMIUTIHApHA KOMICisl afBOKaTypn
BPIl — Buuia paga npasocyans Ypainu

BCCY — Bymmit cienianisosanmit cyz Ykpainu
3 POSI/IALY LMBIIBHNX i KPMMiHA/IbHUX CIIPaB

EKINJ — Kousennis npo 3axucT npas TofnHu
Ta OCHOBOIIOTIOXHMX CBOOOT

EPAP — €puumit peectp nocymosux
posciifyBaHb

KAKA — Ksanidikauiiino-aucuunminapua
KOMIiCisl affBOKaTypu

KAKN — KBanigikanitno-gucnyminapaa
KOMicCisl IIPOKYPOpiB

KK, KK pra'I'HM — KpuminanbaMI KofeKc
Ykpainu

KKC BC — Kacamiitamit KPUMiHaJIbHUI CYJ,
Bepxosnoro Cyny

KNK Ykpainu, Kogexe — Kpuminanbumia
MPOLIECYa/IbHMIA KOJEKC YKpaiHu

MIIMN — Mixuaponuuit makT mpo
TpOMafIAHChKi Ta MOJITUYHI paBa

HCPJl — mernacni cnigui (posurykosi) pii

HIIC Ykpaium — Hauionanbha mkona cynuis
Ykpainu

oPA — OIIEpaTVBHO-PO3IIYKOBA [iA/NbHICTh

ll,emp BB“A — LIEHTp 3 HaJjJaHHs 6e30ITaTHOI
BTOPMHHOI IIPaBOBOI JOIIOMOI

AaBoxar

i3 poxyc-rpynn

3 aJIBOKaTaMu

Cnipunin

i3 dpokyc-rpymn

31 caimuuMm

Mpokypop

i3 pokyc-rpymnn

3 IPOKypopaMy —
IpOLleCyaTbHUMMU
KepiBHUKaMUI

Cnipuvit cypnn
i3 pokyc-rpymn

31 cmiguumMm
CYAZAMU

CKOPOYEHHSA
Y LUTYBAHHSAX
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PE3HOME
3BITY

Mera
JOCAi)KEHHSA

Hanpsamu
JOCNIAKEHHS

HocnimxkenHs “Ponb crifgdoro cyasi y KpuMiHaIbHOMY IIPOBaIXKeH-
Hi” mpoBoamnock nporsarom 2019—2020 poxis.

HocnifpkeHHs:  peayli3oByBaJoCh  HOCHIHMAIIBKOIO  TPYIIOIO
[Tporpamu “IIpaBa mioguuu i npaBocynns’ MixHapogHoro poumy
“BifpomkeHHA” 3 MIMPOKUM 3a/Ty4eHHAM €KCIIEPTHOTO CepefjOBUINA
Ta NMPeACTaBHNUKIB MPOQeciliHNX CIiTBHOT.

KoHuemniiist Ta MeTORO/IOrist JOCTI/KEHHS PO3po0bIeHi HOCTiTHNLb-
KOI0 IPyHoI0. 3 MeTow onTuMisanil obcsary my6mikanii iHcTpyMeH-
Tapilil JOCi/P>KEHHA NOCTYIIHUI NulIe B €/IeKTPOHHII Bepcil.

MerTa mocmipKeHHA — IpOaHali3yBaTy IPAKTUKY CYJOBOIO KOHT-
POJIIO 3a JOTPMMAaHHAM IIPaB JIIOAVHU Ha eTalli JOCYl0BOrO PO3CIli-
IlyBaHHS, 3pO3YMITH YMHHYKM, AKi CIIPUAIOTH 200 MepeNKOKAITh
30i/ICHEHHIO e(peKTUBHOTO CYZOBOIO KOHTPOJIIO.

HocnimxeHHs cdokycoBaHe Ha aHami3i:

MDKHApOJHOTO JJOCBiZly 3[ifICHEHHS CYy[JOBOTO KOHTPOJIO 33 JOCY-
JOBMM PO3C/IilyBaHHAM;

MEepPEeAYMOB BMHMKHEHHA CY[IOBOTO KOHTPOJIO 3a JOCYHOBUM pPO3-
CIiZyBaHHAM B YKpaiHi;

YMHHMUKIB, AKI CIPUAIOTH Ta MEPELIKOIKAITD peaisallil Bu3Hade-
HOI HalliOHa/JIbHMM 33KOHOJABLEM POJIi CIII0TO CYALi;

Cy0'€KTUBHOTO CIPUITHATTSA CTITYUMM CYIAMU CBOEL poIi Ta po3y-
MiHHA M€XaHi3MiB peajisalii CBOIX IOBHOBA)XEHb y KPMMiHaIbHO-
My NPOBaJKEeHHi;

NIPAaKTUKY YXBaJIeHHA CHiUMMU CyJAAMMU pillleHb, AKi MalTb Ha-
CTiAKOM OOMeXXeHHs IIpaB JIIOAUHY B PO3pi3i KOHKPETHUX IIpaB Ta
CTajiil JOCYOBOTO PO3C/iflyBaHHA.

TocmimkeHHsa CKIafagsoch 3 BOX OCHOBHUX €TalliB: Eranu

% AOCNiJ)KEeHHS
a) kabiHeTHOTO OIIARY,

g; 6) OIBOBOrO JOCTIIKEHH.

Ka6ineTHmil ornsAj IMpOBOAMBCA 3 METOKI aHATI3y HAI[iOHaJIbHOTO 3aKOHOMIABCTBA, IO PEITTAMEHTYE
3[Ii/iICHEHHA CYJOBOTO KOHTPOJIO IiJi 9acC JOCYJOBOTO PO3CHi[yBaHHA, a TAKOXK MDKHAPOJHUX MOJETEN
($YHKIIOHYBaHHSA CY/JOBOTO KOHTPOJIIO.

ITonboBe mocmimKeHHs 0y/I0 CIIpsAMOBaHe Ha OIIIC 3a TOIIOMOTOI0 eMITiPUYHNX JAaHUX YMHHOI IIPaKTUKI
3IiJICHEHHS CYZOBOTO KOHTPOJIIO 32 JOCYAOBUM PO3CIifyBaHHAM B YKpaini. EMmipuuni gani sbupanmcs
y 6 perionax Ykpainu: [JHinponerpoBcbkiii, /IbBiBcbKilt, CyMcbKili, XepcOHCBKil, XMeTbHNUIIbKIiT 06mac-
Tax Ta Mmicti Kuesi.

Y Me)xax MO/IbOBOTO [OCII/KEHHA BUKOPUCTOBYBABCA IIVPOKMIT Habip AKICHMX Ta KiIBKICHUX MeTOfiB
30MpaHHs JTAaHUX, a CaMe:

= HAIiBCTPYKTYPOBaHi iHTEPB'10;
CZ dokyc-rpymy;

3/ KOHTEHT-aHali3;

C aHami3 CTaTUCTUYHUX JaHUX.

Y Mexax HocmipKkeHHs 0y/10 npoBefeHo 3 iHTepB’to Ta 6 GoKyc-rpym, 3 HUX:

1 inTepB'to 3 mpefcTaBHUIe0 HanlioHanbHOI KON CYAAiB;

2 inTepB’10 3 MpencTaBHMKaMy KoopuHaLiiiHOTO LIEHTPY 3 HaJJaHHS NIPaBOBOI JOIIOMOTY;
1 ¢pokyc-rpyna 3 aBropamu KpuMiHambHOTO MpOIleCyaTbHOTO KOAEKCY YKpaiHy;

1 dokyc-rpyna 3 afBOKaTaMM, SIKi IPaKTUKYIOTb Y KPUMiHaJIbHMX CIIPaBax;

1 ¢pokyc-rpyna 3 Ipokypopamu;

1 dpoxkyc-rpyna 3 kepiBHMKaMu PerioHanbHUX IIeHTpIB 3 HafaHHA 6€30IIaTHOI BTOPMHHOI IIPaBo-
BOI JOIIOMOTH;

B 2 Qokyc-rpynu 3i crifuumMm CyaaamMim.
MeTop KOHTEHT-aHa/li3y BUKOPVCTOBYBABCA MONBOBUMMM JOCTiJHMKAMM [/I1 BUBYEHHA yXBaj CIiYuX
CYAZIB, AKi 6y/M posMillleHi B EHOMY peecTpi CyZOBMX pillleHb.
3arazom npoaHanizoBaHo 2 768 yxBal, 3 AKKX:
® 611 — oo o6paHHA 3a061KHOTO 3aX0Aly Y BUIVIAAI TPYMAHHS IIiJ] BapTOIO;
625 — IJOI0 MPOJOBXKEHHs 3alI0061KHOT0 3aX0Ay Y BUI/IAAL TPUMAHHS IIiJi BapTOIO;
614 — 1wopo apelTy MaiiHa;

605 — 110710 CKacCyBaHHA apelITy MaliHa;

313 — mogpo 3acTocyBaHHA cT. 206 KIIK Ykpainn.

ITixg yac MOBOBOTO eTaIy JOCIifHMKAaMY ITpoaHaTi3oBaHi odiliitHi craTucTuyHi gani JlepxxaBHoi cygo-
Bol agMiHicTpanii 3a 2018 ta 2019 poxn.
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METOZ00rIf
AOCNIAKEHHSA

Ponb cnipyoro cyapi
Y KpMMiHaZIbHOMY NPOBaJ)KEHHi

[ e—

npoTATOM
N 2019—2020
A pokiB

JOCAiAHMLbKa rpyna
OOO Mporpamn “MpaBa nwwAnnK i npasocyaaq”

MixuapoaHoro ¢ponay “Biapomxenns”

G' 3 WMPOKNUM 3aNy4eHHAM eKCnepTHOIo cepejoBuila

Ta NPeACTaBHMKIB NPOdECiiiHMX cNiNbHOT

aHani3 NPaKTMKKN CyJ0BOr0
KOHTPOJII0 32 A0TPUMaHHAM NpaB
JII0AMHU Ha eTani A0CYA0BOIO
po3cniAyBaHHSA

MDKHapOJHMUIT JOCBIfL 3[iJICHEHHA CY/IOBOTO
KOHTPOJIIO 3a IOCYJOBVM PO3CIiyBaHHAM

Hepef_[YMOBI/I BVMHUKHEHHA CYJIOBOI‘O KOHTPOHIO
3a JOCY[IOBMM PO3CIIiyBaHHAM B YKpaiHi

YYHHUKMY, SKi COPUAIOTDH Ta MepeuIKoXaoTh
peaisariil BM3Ha4YeHOl HalliOHAa/IbHUM
3aKOHOJIaBLieM POJIi C/IIJI0TO CyAni

CY0'€KTUBHE CIIPUITHATTSA CIAYUMU CYARSIMA
CBOEI poJli Ta pO3yMiHHA MeXaHi3MiB peaisanii
CBOIiX IIOBHOBa)XXEHDb Y KpMMiHa/IbBHOMY
IIPOBAJPKEHHI

MpaKTUKA YXBaJeHHA CIAiIYMMN CYALAMU
pillleHb, AKi MalOTb HACTiKOM oOMeXeHHA IpaB
JIIONVHY B pO3Pisi KOHKPETHMX IIpaB Ta CTaliil
JOCY[IOBOTrO pO3CIiiyBaHHA

aHaJIi3 HaI[iOHA/IbHOTO 3aKOHOJABCTBA,
IO perlaMeHTY€E 3iJiICHEHHs CYJOBOrO KOHTPOJIIO IIifi 4ac

TOCYLOBOTO PO3CIiyBaHHA eTarl

KabiHeTHui
aHayIi3 MDKHApOIHUX Mofienell QYHKI[iOHYBaHHS CYZOBOTO orngapa,
KOHTPOJIIO

HaMiBCTPYKTYPOBaHi iHTepB'10

1 inTepB’1o 3 npencraBHuLelo HarjonanpHol mkonm cyniis eTaH
2 inTepB’10 3 MpencTaBHUKaMy KoopuHaLiitHOTO LeHTPY

. nosno0Be
3 HaZJaHHs IPaBOBOI1 JOIIOMOTU

JOCAi)KEHHSA

doxyc-rpynn

1 dokyc-rpyna 3 aBropamu KpuminanbHoro
IpOLleCyaTbHOrO KOAEKCY YKpaiHu

1 ¢oxyc-rpyma 3 afBOKaTaMy, fAKi MPaKTUKYIOTh

Y KpMMiHa/IbHUX CIIpaBax

1 ¢pokyc-rpyna 3 mpokypopamu

1 ¢poxyc-rpyna 3 kepiBHMKaMy PerioHanpHMX LieHTpIB 3
HaJaHHs 0e30IIaTHOI BTOPMHHOI IIPaBOBOI ZOIIOMOTH
2 poxyc-rpymu 3i cripuMMu cygaAaMu

KOHTEHT-aHasli3 2 768 yXBaJ CIHifluMX CyALiB, pO3MillleHIX B
€IMHOMY peecTpi CyJOBUX pillleHb

611 — mono o6paHHA 3aII00KHOrO 3aX0/ly Y BULALI
TPVMaHHA IIifi BAPTOO

625 — IIO0 MPOJOBKEHH:A 3alI0061KHOT0 3aXOfy Y BUIJIAL]
TPVMAaHHA IIifi BApTOO

614 — 1mwoz0 apewmTy MaitHa

605 — 110710 CKaCyBaHHA apelTy MaliHa

313 — mopo 3acTocyBaHHsA cT. 206 KIIK Ykpainn

aHaJli3 CTATUTUYHMUX JaHuX Jlep>KaBHOI Cyl0oBOI agMiHicTpamii

2018 pik
2019 pix
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3MicT (cyTHicTb)
CY/I0BOI0 KOHTPOJIIO
3a JOTPUMAHHAM
npas NKAUHK

niA yac A0CY/0B0r0
po3caiAyBaHHs
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KN408BI
PE3YJILTATHU

Y pe3ynbrarti NIpoBefeHOro AOCTiKEeHH
6yno BusasneHo (key findings):

IIpaBoBa npupoga AiAMbHOCTI CAifIOro CyAdi IOATa€E y BUKO-
HaHHi (QyHKIIi CyZOBOr0 KOHTPOJIO 32 HOTPMMAHHAM IIpaB i
CBOOOJI IIOAVHM TiJi YaC ZOCYHZOBOTO PO3C/IiyBaHHA.

MeTa CyfoBOTO KOHTpPOIO IIOJATA€ B TOMY, 10O TOCymOBe
po3clifyBaHHA B KPMMiHAIbHNUX IIPOBA[KEHHAX MPOBOSUIOCH
i3 [OTpMMaHHAM IPMHIVITY BEPXOBEHCTBA IIpaBa.

I[IpaBo Ha cIIpaBeIIMBMII CYHOBUII PO3IJIAf, IPAaBO Ha CBOOOAY
Ta MPAaBO BIACHOCTI — KJIIOYOBi IIpaBa JIIOAVMHY, fAKi rapas-
TYIOTbCA MDKHapOIHMMM JJOTOBOpaMM y cdepi IpaB IOANHM,
y4acHUKOM fKMX € YkpaiHa. Came BTpy4aHHA (0OMEXeHHs)
B IX peajisalilo Iif 9ac JOCYIOBOTO pO3C/iflyBaHHs BMMarae
HasABHOCTI 6€3CTOPOHHBOrO apbiTpa MiXK CTOPOHOKI 3aXUCTY
Ta CTOPOHOK OOBMHYBAYeHHA. 3aXiJHOEBPOIENCHKMII CBiT
IIOCTYIIOBO JIifiIIIOB BMCHOBKY, IO I[I0 PO/Ib MAa€ BUKOHYBaTU
came CITifiunii CymA.

3a yacy He3a/IeXXHOCTi YKpaiHM iHCTUTYT CyZOBOTO KOHTPOJIIO
MepeXMB MOCTYIOBUI IepeXif Bifi MPOKYpPOPCHKOTO HAIIARY
3a IOTPUMAHHAM IIpaB i cBOOOJ MIOAVHN [0 3aIPOBAKEHHS
y KIIK Vkpaian 2012 p. OKpeMOro y4acHMKAa KPMMiHaJIbHOIO
MpOBA[)KeHHA — cmigyoro cyapi. IloctymoBo opraHm mpo-
KypaTypu BTpayaiy IOBHOBa)K€HHA 3 IIPM3HAYEHH:S 3aXOfiiB
3abe3ledyeHHs KPVMiHA/JIbHOTO IIPOBA/KEHHSA Ta CAHKI[iOHY-
BaHHA CHiJ4uX i IpollecyalbHUX [ili Ha KOPUCTb CYAZLiB, a
srofoM i cmiguoro cyppi. KimrouoBuMy eramamm Liei TpaH-
cdopmariii ctanyu Tak 3BaHa “Maja cygosa pepopma” (2001 p.),
yxsaneHHa ynHHOro KIIK Ykpainu (2012 p.) Ta 3akpimieHHA
3a IPOKYpaTypor KOHCTMUTYLiitHOI ¢yHkuii “opranisanii Ta
IPOLIeCya/IbHOTO KEPIiBHUIITBA AOCYZOBMM PO3CTifyBaHHAM
(2016 p.).

ITepexin BinOyBcs 37e6inbIIOro Ha piBHI KOHIEMIl CyJOBOTO
KOHTPOJIIO, IPOTe YiTKOI CTparerii il BIpoBaKeHH: He OyIIo i
B pe3y/IbTaTi BOHa He Oyia iMIIJIeMeHTOBaHa ITOBHOK Mipolo.

10.

BigcyrtHicTp kBamidikanifHMX BUMOT [O CIiguMX CyAmiB Ta
KpUTepiiB iX Biff0OpPy BIUIMBAIOTh HA AKICTb CYJOBOTO KOHTPO-
mo. ITi pyHKIil 9acTO BUKOHYIOTD CYA/i, SAKi He CIeliamti3yloThb-
Cs1 Ha pO3I/IAZi KpUMiHa/JIbHUX IIPOBA/I>XEHD IO CYTi.

BigcyTHA cranma cucrtema MigTOTOBKM CHif4MX CynniB. Sk Ha-
CITIOK, a/leKo He BCi cmifui cyani MoXXyTb 3a 6akaHHA 6paru
y4acTh y 3aX0fjax 3 MifiBMIeHH: IpodeciiiHol KBamigikariii.

HapanTakeHHA Ha CHigu4MX Cy#jiB HEpiBHOMipHE, IOHEKYIN
HajMipHe. BoHO 3anexxuTh Bifi iHCTaHILiI cyay, periony, koedi-
L[iEHTY HaBaHTa>XeHH: TOLIO.

IloBHOBa)KeHHA Clifuux CyaniB He cucremarusoBaHi B KIIK
Ykpaiun. KpiM Toro, 3akoHOAaBelb He 3aBXXAN OOIPYHTOBAaHO
3MIHIOE 1Ii MOBHOBa>KeHHS.

KpuminanbHe 3aKOHOZABCTBO He BiJHOCUTb YXBaly CIi4OrO
CYARi [0 IepeniKy CyROBMX pillleHb, 32 HEBUKOHAHHS SKUX
BCTAaHOBJIEHAa KpMMiHanbHa BigmoBigambHicTe (cT. 382 KK
Ykpainu). Ha mpakTuii e npusBoguTh 4O BUIIAZIKIB irHOpY-
BaHHS CTOPOHOI0 OOBMHYBaueHHs OKpeMMX YXBaj CJIi4oro
Cyni.

Y cmig4oro cypnmi BifCyTHI MeXaHi3MM KOHTPO/IIO 32 BUKOHAH-
HAM CBOIX pillleHb.

[TommpeHoo € MNpaKTMKa MOPYIIEHHA CAifYUMU  CYAAAMU
IPVHIONITY HeyIepepKeHOCTi, 30KpeMa LUIAXOM MHiATPUMKMN
CTOPOHY OOBMHYBaYeHH.

3aKoH Haflifif€ CAifuUMX CYAAiB MOBHOBa)XEHHAMU LIONO NPO-
AKTVBHOIO 3aXJMCTY IIpaB JIIOAVHY, IIPOT€ HA MPAKTULI CTifyi
CyZI/ii He 3aBX/JV iX BUKOPUCTOBYIOTb.

YxBanmm chifuux cypfiB HMOJEKYAM € HEBMOTMBOBaHMMIU, OCO-
0/IMBO B YaCTUHI 3aCTOCYBAaHH:A 3aXOJiB 3a0e3Ie€4eHHs KpUMi-
HaJIbHOTO NPOBAaJKEHHA.

Moyarok KPUMIHAIbHOTO NPOBAaJAKEHHS

Crnigui cyppi mo-pisHOMY 6ayaTh MifcTaBM [JId BHECEHHA
BiloMOCTeNl IpO BYMHEHHA KPMMIHAJIbHOTO IPABOIOPY-
meHHsA fo EPJP, mo oOyMOBIIOE HasBHICTb Pi3HOI CYHAOBOI
IpaKTUKU. Tak, 4acTMHA CAifuMX CYAAiB BBa)Ka€ MPaBIIbHUM
aBTOMaTM4YHe BHeCeHHS BigoMocTel o €PJIP, iHii >k HaBIIaku
BJ/MAaraloTb HAsBHOCTI KOHKPETHMX O3HaK KpMMiHa/lbHOTO
IpaBONOpPYLIeHHH (4Yac, Miclje Ta Iofis).

Opranxisauivino-
NPaBoOBUMN CTATYC
caipyoro cyaai

Ta peani3auis
NPUHLMNIB CYA0BOr0
KOHTPOJII0 B HOr0
MISIILHOCTI

OcobnuBocTi

3 IUCHEHHS
CY/I0BOr0 KOHTPOJIIO
Ha OKpPEeMUX CTaAifX
JI0CYA0BOI0
po3caiAyBaHHS



BukopucTaHHs aBTOMaTMYHUX IiIXOAiB IIOAO BHeCeHHA BimoMocTteit fo €EPIIP mMoxe mpusBogutu
[0 TaKMX HETaTMBHUX HACTIMIKIB, SIK YCYHEHHs HeOaKaHMX YYaCHUKIB KPUMiHA/TbHOTO NPOBA/KEH-
HA OUIAXOM BHeceHHA no EP/IP HenmocToBipHMX BifoMOCTell IOfI0 BUMHEHHA HMMM KpMMiHalb-
HOTO IpPaBONOPYLIEHHA i3 MOAANbIIMM 3aCTOCYBaHHAM IpOLENypY BiBOAY Yy KpMMiHaJIbHOMY
IIPOBAJ>)KEHHI.

B 3arpuMaHHs

1.
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HasaBna pisHa mpakTukKa posIAfy CAifYuMMyU CyaAsAMy KIOIOTaHHA LIOAO JO3BOLY Ha 3aTpVMaHHA
MiI03PI0BaHOTO 260 06BMHyBaquoro 3 MeToI0 npuBoay. HaruacTime cigdi cynmi BUMararoThb dop-
MaJIbHOTO HiATBepIXeHHs (aKTy 3aBUACHOTO MOBIOM/IEHHA 0C06i mpo mifgospy. BogHouyac HasBHI
BUITQIKM HaJiaHHA [JO3BOJIY Ha 3aTPUMaHH:A 0e3 IOIepefHbOro IOoBigoMIeHH 0c00i Ipo migospy, B
AKUX CNTig4i CyALi KepYIOTbCA 3aTaJlbHMMM 3acaflaMyi KpUMiHAJIBHOTO CY[JOYMHCTBA.

Cripdi cyani He MaloTh YHipiKOBaHOTO IiIXOAy 1O BUPIIIEHHA MUTAaHHA LIOA0 OHOYACHO IOJaHUX
KJIOIIOTaHb: 1) PO O3B/l Ha 3aTpUMaHHs Ta 2) PO 0OpaHHs 3a00KHOrO 3axofy. 30KpeMa, HasiB-
Hi IPaKTMKY 3a[JOBOJIEHHS IIEPLIOTO Ta BiIMOBM Y 3a/{0BOJIEHHI Apyroro yepe3 ¢isn4Hy BifiCyTHiCTh
ocobu, KOTpa MijiisAirae TPMMaHHIO i BapToo. [TapanenpHo HasABHI 1 IPAaKTUKM OJHOYACHOTO BU-
HeCeHHsI pillleHHs 1I0A0 000X K/IONOTAaHb Ta 3aKPIIIEHHs IX B OJHIN yXBaJli, IKOIO 3a/J0BOJIbHAETHCS
Ieple Ta BifMOB/IAETbCA Y 3a[JOBOJIEHHI APYroro KaonoTaHHsA. KpimM Toro, HasBHI i IPaKTUKY 3a-
JOBOJIEHHS NEPIIOTO K/IOMOTAaHHA Ta 3YIMHEHH:A IIPOBA/KeHHA a00 BiJK/Ia/leHHA PO3IIALY SPYroro
KJIOIIOTaHHSA [0 MOMEHTY 3aTPUMaHHs 0COON.

IcHye mpob6nemMa He3acTOCYBaHHA CHifYMMU CyAAAMu IepepbadeHol 4. 6 cr. 193 KIIK Vkpainn
Hpolefypyu oOpaHH:A 3al00DKHOTO 3aXOly y BUIVIAALI TPYMMAaHHA IIifi BAPTOIO W00 IiJO3PIOBAHOTrO,
OOBMHYBaUEHOTO OTOJIOIIEHOTO Y MDKHApOJHMII pO3LIYK 4epe3 BiMOBY IHTeprony B OrosioureHHi
TaKoi 0cobm y posuryk. CBO€I0 4epror BiIMOBM IHTepIiony Ipo Oro/olIeHHs B PO3LIYK 00yMOB/IeHi
BIJICYTHICTIO pillIEHHS CIi40Tr0 CYAZi IIPO NO3BII Ha 3aTPMMaHHS 3 METOIO IIPUBOLY.

ITomupeHMM € MPaKTUKU PO3INIAALY CAITIMMU CyAAAMM CKapr Ha HE3aKOHHE 3aTPMMAHHA JINIIe
Hic/A po3ITIAAY Ta 3al0OBOJIEHHS KJIONOTAaHHsA IPO OOpaHHA 3alOODKHOTO 3aXOAy TPUMAaHHA IIif
Baproo. L1i mpakTuky GpakTMYHO YHEMOX/IMBIIIOITH 3BiIbHEHHS HE3aKOHHO 3aTPVUMaHOI 0COOM.

Cripui cyngi nmo-pisHomy oniniooTh Bumorn cT. 208 KITK Ykpainu mopo HeBigxIagHocTi Ta 6e3moce-
penHocTi 3aTpuMaHHA. Hepifko BoHM JOIYCKalOTh HasABHICTh YaCOBOIO IIPOMIKKY MiXXK BYMHEHHAM
3/I0YVHY Ta 3aTPMMaHHIM 0CO0M 71 BBaXXAIOTb, 1[0 3aKOH JI03BOJISIE IPOBOAUTI TaKe 3aTPUMaHHA “TI0
rapsumx cmigax’. B okpeMux BUIafKax TaKUIl YacOBMIT MIPOMIKOK CSTa€ KiIbKOX JHIB ab0 11 HaBiTh
MicsaniB. Yac ¢akTMYHOrO 3aTpMMaHHA IiO3PIOBAHOI 0COOM He 3a3HAYAETHCA y MaybKe MOMIOBVHI
yXBaJI PO 0OpaHH:A 3amOODKHOrO 3aXOfly, L0 MOXKE CBIMYMTH HPO HENPUJiIeHHA HalIeXHOI yBaru
NUTAHHAM OLIHIOBAHHA NOTPVMAHHA I'PAHMYHOIO CTPOKY TPMMAHHA IIiJ, BApTOK Ta BiICyTHOCTI
3BOJIIKaHHA Y JOCTAaBJIEHHI 0COOM 1O CyRy.

Cnigyi cypni He MaloTh YiTKOI OJHOCTAiHOI MO3MII 00 HEOOXiJHOCTI PO3MOBCIOMKEHHS BCiX
IPOIleCya/IbHUX TapaHTill 3aTpUMaHMX Ha 0Ci0, KOTpMX IPEeCTaBHUKU OPIraHiB IPaBONOPSAAKY
Ha3MBalOTh “3ampoireHnmy’. OCTaHHI Yepes3 MifKOPeHHs HaKady 3MYIIEHi 3aIMLIATUCS MOPSf 3
YIIOBHOB)KEHOIO CITY>KO0BOI0 0C000I0 4 B IpUMIllleHHI, BUSHAYEHOMY YIIOBHOBXXEHOI CITy»00-
BOI0 000010, 1o BigmosigHO o cT. 209 KIIK Ykpainu norpebye BusHaHHA ix 3arpumanumu. Ha
IPaKTUIi TaKi 0cOOM OTPUMYIOTD IIPOLIeCYa/IbHI TapaHTii 3aTpMMaHOi 0CO6M /TuIe MiC/IsT CKIaiaHHs
MPOTOKOJY NPO iX 3aTpUMaHHA.

Il MNosigoMneHns npo niao3py

[HCTUTYT OCKap)KeHHs Mif03py He HaOyB IOLIVPEHHs Ha MPaKTuLi it chopMyBanocs pisHe OaueHH:
JI0TO HOLIBHOCTI. 30KpeMa, CIifidi CyA/ii BBa)KAIOTh 1iell iHCTUTYT HeJOPEeYHNUM i TaKuM, IO BTPY-
Ya€THCA Y AUCKPELI0 IPOKYypopa Ta CIiY0ro, TOAI SIK afiBOKATI BBKAIOTDb I0T0 HEOOXIZHUM [Is
3abe3NedeHHs IPoLleCyabHMX TapaHTill Mio3poBaHOI 0COOM.

HasBHi pisHi (mofeKyam cymepednnBi) IMPaKTHMKM OLIHIOBAHHA CHIIMYMMMU CY[AASIMU HOCTATHOCTI
BXXUTUX 3aXOfIiB [/ IIOBiTOM/IEHHA MPO MiI03pPYy.

Il 30upanns pokasiB

1.

Cepeq, criguux CyAfiB BiICyTHill eAVHMI MigXif g0 3acTocyBaHHA nonoxeHb cT. 233 KIIK Ykpainu
IIOJ0 HeoOXimHOCTI “eramisaii’ MpOBefeHOr0 Y HeBiAK/IaHNX BUIIA/IKAX B KUT/I M iHIIOMY BO-
JIORiHHI 0cO6M 6€3 yXBamu CIif90ro CyAi OMIARY, SKIO Iie OIJIAA Miciia mopii. 3a ofHie mosuiiero,
OyZb-SIKUIT OIVIA, Y )KUT/I Y¥ {HIIOMY BOJIOAIHHI 0cOOM Mae “CaHKI[iOHYBaTHUCSA YXBAaJIOK CITi4Or0o
Cynpi, 3a IHIIOK — SKIO OIS/ >KUT/IA IPOBOAMUTHCS Tif Yac OIJIAAY MICIs MOfil, HeoOXigHICTD “Te-
ramizanii’ Takoi cimifgoi aii BincyTHs. He cipsoTh OGHOCTAHOCTI CYyOBOI IPAKTUKY CyHepeyunnBi
no3uuii BCY 3 nporo nuTaHHA, 10 BUKINKAE y CAifINX CyAAiB HEOMHAKOBE PO3YMiHHS KO/Ia CBOIX
TIOBHOBa>KEHb.

JocrnimkeHHA OKa3ao, Mo OiIbIIICTD CAiAYNX CYAAiB, OMUTAHMX Miff 9ac POKYC-TPYII, CXUIAETHCS
[0 AYMKU, IIO IIpU3HAYeHHS eKCIepTU3M — He BACTUBA [/IA CIifYMX CyAfiB QyHKIifA, OCKiIbKI
IpU3HAYEHHA Ta NPOBENEHHA eKCIepPTU3U He OOMexye pealisaliio Oygb-sAKUX KOHCTUTYLITHUX
npaB ocobu. Tomy 3 HabpanHAM 17 >xoBTHA 2019 p. unHHOCTI 3akoHOM Ykpaium “IIpo BHeceHHA
3MiH [JO HeAKMX 3aKOHOMABYMX AKTiB YKpalHM OO BIOCKOHAJIEHHA OKPEMMUX IIOJIOKEHDb KPUMi-
HaJIPHOTO IIPOILieCya/IbHOrO 3aKoHomaBcTBa Ne 187-IX Bim 04 >xoBTHA 2019 p., sIKuMM, 30KpeMa,
CKacoBaHi Tak 3BaHi “mompaBku JI030BOro” 1jofj0 NMOPSAKY NpPM3HAYEHHS eKCIepTUs3, pojb CIIifi-
YOro CyAfi B 3a/ydyeHHi €KCIepra O KPMMiHAJbHOTO IIPOBA/)KEHHA IIOBEPTAETHCA IO CIIPaBi
KOHTPOJIIOKYOL.

H 3acTocyBaHHs 3aX0AiB 3a0e3ne4yeHHs1 KPUMiHAILHOTO NPOBAJ)KEHHS

1.

Cepep, cnigunx CyAniB HasABHI Pi3Hi NPaKTUKM 1[OJ[0 3aCTOCYBAHHA HACTiAKIB IPOMIYIIEHHS CTig4YNM,
MIPOKYPOPOM CTPOKiB 3B€pHEHHA [0 CIiYOTO CYAZi 3 KTOMOTAHHAM IIPO apellT TMMYacOBO BUTyde-
HOTo MalfHa. I3 posmileHnx y EqHOMY peecTpi CymoBUX pillleHb BOaYa€eThCs, 10 OfHI cifdi cympi,
BMPINIYIOYM IUTaHHA IIPO apelT TMMYaCOBO BUIYYEHOTO MaliHa, OJHOYACHO BUPILIYIOTh NMATAHHSA
IIpO IIOHOBJIEHHSA CTPOKiB 3B€PHEHHSA 3 TaKMM KJIONOTaHHAM. IHINI X CHifyi Cymji BBaXKalOTh, 110
HAaC/MiJKOM IIPOINYLIEHHA TaKOrO CTPOKY € He TiIbKM IIOBEPHEHHA TUMYACOBO BUIYYEHOTO MallHa
BJIACHMKY, aJjie J BifMOBa B 3a/I0BOJIEHHi K/JIOIIOTaHHA Npo apewiT. [lopylieHe NuTaHHA € aKTyaslb-
HMM, OCKUIbKM KJIOIIOTaHH PO apellT TYMYacOBO BMIYYEHOIO MaliHa CTAHOBUTDH 3HAYHUII BifiCO-
TOK Cepef YCiX pO3IIAHYTHX K/IOIIOTAHb IPO apemT MaiHa (68 % yxXBaa Ipo HaK/IaJeHHS apelrTy,
I[0 BUCTYIIA/N IPEMETOM BUBYEHHS).
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3a pesynbTaTaMy aHajIi3y yXBaj IIPO HAK/IAJIeHHA apellTy BCTAaHOB/ICHO, 1[0 OCHOBHi IepenbadeHi
3aKOHOJABCTBOM pEKBi3UTM (HOMep KpUMIiHAJIBHOTO IIPOBA/PKEHHS, MeTa HAK/IAfIeHHS apellTy)
CIifUMMM CYAIAMM 3a3HAYalOTbCA, IpOTe Malbke y 48 % HoCmigKeHMX BUIAJKIB He 3a3HauyeHMI
HOPAJOK BUKOHAHHSA yXBaM, a B 92 % He 3a3HayeHMil crioci6 iHpopMyBaHHA IPO 3aCTOCYBAaHHA
apelTy 3aiHTepecoBaHMX 0cCi6, Xo4a Iii JaHi € 060B’I3KOBUMI.

Cripgdi cyppi He MalOTh ITOBHOBAXKEHb I[OJO CKACYBAHH:A apelITy MalHa y KpMMiHaJIbHOMY IIpO-
Ba/KEHHI, B AKOMY IPUIHATO PilllEHHA MPO JOro 3aKpUTTA. Xo4a i3 3aKpUTTAM KPUMiHA/IbHOTO
IPOBA/PKEHH:A MiJICTaBy, Ha AIKMX HAK/IaJieHO apellT, Bifilalal0Th, IIPOTE CKACYBAHHA TaKOTO apeITy
Mae€ 3[iJICHIOBAaTUCA Y)Ke B IOPANKY afMiHICTPAaTUBHOIO CyTOYMHCTBA.

3 OTpMMaHNX Hijfj Yac HOCTI/PKeHHsS CTATUCTUYHUX AaHUX BOadaerbcs, mo y 10 % pocmimkeHux
BUIIZIKiB PO3IJIAZ K/IOMOTAHHA IIPO 3aCTOCYBAHHS O 0COOM 3aMOODKHOTO 3aXOfy y BUIJLAL TpH-
MaHHA IIifi BapTOI0 BiffOyBcsA 63 yJacTi 3aXMCHMKA. 3 OMIAly Ha CTYIiHb BTPYYaHHSA B OCHOBOIIO-
JIO>KHI ITpaBa JTIOAVHY — MIPaBO Ha CBOOOAY Ta 0COOMCTY HEOTOPKAHHICTh, HACTIIKYM 3aCTOCYBaHHs
1A 0cobM, a TAKOXK BPas3/lIUBICTh 0COOM IiJ Yac TAKOTO IPOBAKEHHS, y CIYMX CYA/iB BUHNKAE
NVUTAHHA O[O0 MOXK/IMBOCTI PO3IJIAMly TaKOrO BMAY KJIONOTaHb Oe3 y4yacTi 3axmcHuka ocobm. Take
HUTAHHS CTTifi BUPILIYBaTH, BUXOAAYM 3 OOCTAaBMH KO>XKHOI KOHKPETHOI CIIPaBH, 3 OITIAAY Ha 0CO0y
HiZJ03PI0BAHOT0, BUKOPMCTOBYIOYM HaJlaHy 3aKOHOMIaBIIeM MOXK/IMBICTb 3a/Iy9€HHA 3aXVICHMKA, AKIIO
“00cTaBMHM KPMMiHA/IBHOTO IPOBAJPKEHHSI BIMAraloTh Y4acTi 3aXMCHMKA .

HenoopnHOKMMM € BUITagKy OTOJIOMIEHHA CIiJYMMY CYyIAAMY 3a HACTiZKaMI PO3IIALY KIOIOTaHHA
IIPO 3aCTOCYBAHHs 3alI00DKHOTO 3aX0/y Y BUIJISI/Ii TPMMAaHHS IIiJ] BAPTOIO Ti/IbKYU BCTYITHOI Ta pe3o-
MOTUBHOI YacTVH pimenHs. Ile He Bignosigae Bumoram ECIIJI 1080 MOXIMBOCTI TPUMaHHS 0COOU
il BapTOI0 TiIbKM Ha MifCTaBi MOTMBOBAHOIO CyHZOBOrO pilleHH:. CBOEI 4eprol OrojOLIeHHS
TiIIBKM PEe3OTIOTMBHOI YacTMHMY, y AeAKNMX BUIIAJKAX HABiTh 0e3 3a3HaYeHHS NATV OTOJIOLIEHH:
HOBHOTO TEKCTY YXBa/U IPO 3aCTOCYBAaHH: 3aII0ODKHOTIO 3aXOfy, YacTO IIOB’SI3aHO i3 HafMipHUM
HaBaHT)KEHHAM Ha CIiIYUX CYALiB.

3aBepueHHsa A0CyA0BOIO PO3C/iAyBaHHA

ITopAapok posriAgy cKapr Ha 3aKpUTTA KPMMiHA/IbHOTO NIPOBA/I)KEHHSA HEJOCTaTHbO BPEry/IbOBAHMI
KIIK YkpaiHu, 1o mpusBOAKUTb O Pi3HOTO PO3YMiHHA CHIfYMMM CyOAAMM HPOLEAYPHU PO3ITIALY
TaKUX CKapT, 3MIiCTY Cy[OBOTO pillleHHs, 1[J0 Ma€ ITOCTAaHOB/IIOBATICD 3a HACTIZKaMM IX pO3IIIALY.

Ionoxenna KIIK Ykpainu mpo Te, 1o amelALililHOMY OCKap>XeHHIO HifiJIATaloTh TiIbKM yXBajayu
CIifYMX CYAAiB, AKMMM BiIMOBJIEHO B 3a[JOBOJIEHHI CKapr Ha IIOCTAaHOBU NP0 3aKPUTTSA KpUMiHaIb-
HOTO IIPOBA/PKEHHS, IPU3BOANTD [0 TOTO, IO OiMBIIICTD CIAYNMX CYyANiB CKAaCOBYIOTb OCKAap>KyBaHi
IIOCTAHOBM CHiUMX [ YHUMKHEHH:A IX aleNALiiHOIO OCKap)KeHHA Ta, BifIIOBifHO, JIMOBipHOIO
CKAaCyBaHHA pillleHHA CIIiY0ro CYALi aleTALifiHUM CyTOM.

HamionanbHe 3aKOHOJABCTBO HE BCTAHOB/IIOE KPUTEPIIB /1A BM3HAYEHH:A 3/IOBXXVBAaHHA CTOPOHU
3aXMCTYy B O3HAVOMJIEHHI 3 MaTepiajaMyu JOCYHOBOTLO PO3CIiflyBaHH:, K i KpUTepilB BU3HAYEHHA
aJIeKBaTHOCT] 4acy Ta MOX/IMBOCTE, HaJlaHUX /I MiArotoBku 3axucrty. ChopMmyBanacs NMpaKTHKa,
BifITIOBiTHO [0 SIKOi BBAYKAETbCA MOKIVMBYM 3[iJICHIOBAaT/ BVYBYEHHs OJHOTO TOMY NpPOBa/KeHHs Ha
JieHb, (aKTUYHO 6e3 BpaxyBaHHsA CKIAHOCTI IIPOBa/PKEHHS, KI/IbKOCTI Ta IKOCTi MaTtepiaiB. BogHowac
TeAKi CTifdi Cynji BUCTIOBIIOTD MO3NUILiI, [0 TPy BUPIIIE€HH] MMTAaHHA PO BCTAHOBJIEHHA CTOPOHI
3aXMCTYy CTPOKY [UI O3HAlOMJIEHHA 3 MaTepialaMy JNOCYHOBOTO PO3CHiJyBaHHA B MOPAAKY CT. 290
KIIK Ykpainu Heo6XiTHO BUXOAUTHU 3 00CTaBUH KO>KHOI OKPeMOi CITpaBHy, 1[0 BifIIOBiIa€ 3aTaTbHUM
3acajaM IIOA0 BU3HAYeHHA po3yMHux cTpokis (cT. 28 KIIK Ykpainnm), a Takoxx mpakruui €CITJL.

Criguumn cygpsaMyu NO4YMHAae crnpuiiMatuch mosunia €CII
I[OZI0 BUM3HA4YE€HHA INOYATKy KPMMiHA/IbHOTO IepecyiyBaHHA
ocobu. 3 ypaxyBaHHAM Iji€i mo3uiii 3’ABIAETbCA NMpPaKTMKa
NPUIHATTA 3a KJIONOTaHHAMM OCi0, W00 SAKUX PO3MOYATO
[IOCYZIOBE PO3CIifyBaHHA 32 PaKTOM KOHKPETHOTO KpMMiHa/Ib-
HOTO TIPaBOINOPYIIEHH:, IPOTe He IOBiJOM/IEHO IPO Mifjo3py
y BusHaueHoMmy KIIK VYkpainm mopsapky, yxBajm, AKMMM BCTa-
HOBJIIOIOTbCSI CTPOKY IIPOBEJeHHs JOCYHLOBOr0 PO3C/IifyBaHHS.
BigmoBigHo cifumii, poKypop 30008’ A3YI0TbCs Y BUSHAYEHMIT
CIIiT9UM CYZJIel0 CTPOK NPUITHATY OfHE 3 pillleHb, BU3HAYEHUX
ct. 283 KIIK Ykpainnm.

ﬂpaBo Ha HaJie)XHe NoBOA)KEHHA

YUynHe KpMMiHaZIbHO-TIIpOLieCyalbHe 3aKOHOMABCTBO HAafiIAE
CTAYOro CyAAI0 HaOiIBLUIMM 06CATOM IIOBHOBAaXKEHb 3 BUSAB-
JIEHHS Ta PearyBaHH:A Ha TaKMil BUJ, IOPYIIE€HHA [IpaB JIIONVHMA,
AK KaTyBaHHA. [Ipy 1ipboMy cniguuii cypas 30608 sI3aHWIT AiATH
MIPOAKTMBHO Ta pearyBaTy Ha TaKi BUIIAJKM fAK 32 HAsABHOCTI
BiiOBiZHOI CKapry, Tak i 3 BIACHOI iHiLliaTUBIL.

Cr. 206 KIIK Ykpainu mepen6avae IiTKUil afTOPUTM [ill CIIifi-
YOro CyAAi y BUIIAfIKaX, KOJM BiH CTUMKA€ETbCA 3 iHPopMaliiero
II0J0 MOXX/IMBOIO 3aCTOCYBaHHA KaTyBaHb [0 3aTpUMaHOL
ocobm. TlepeBakHO Cifyi CyAAii y TaKMX BUIIAJKaX HOPYYAIOTh
Bi[ITIOBifHOMY OpraHy [JOCYLOBOTO PO3CIiflyBaHHsA IIPOBECTU
MOCTiI>KeHHs BUK/IaleHNX y 3asaBi ¢axris. [emo pigme cmigui
CYAJIi BUMaraau IpOBefeHHs CYJ0BO-MefUYHOTO 00CTeXXeHHS
0cobOu 3a HAsBHOCTI CKapruM Ha HEHa/leXXHe IOBOMKEHHs, i
30BCIM piIkO — BXMBaIM 3aXOfiB Oesmekyu [0 0coOwm, 110
3asABJIANA IIPO HEHAJIEXKHE ITOBOM>KEHHS.

CdopmyBanacs pisHa IpakTuKa (OPMYIIOBAHHA CIiT4MMU
CYARAMM B yXBajaxX, BUHECEHUX B NOPAAKY cT. 206, BUMOIK
LIOfI0 IPOBEAEeHH NepeBipKy BUK/IAJeHNX Y 3aBi 3aTpUMaHOl
ocobu ¢akTiB Ipo 3acTOCYyBaHHA [0 Hel HacMIbCTBa. Tak,
30KpeMa, OKpeMi CyAfi, 3BepTaroylch IO BifITIOBiJHOTO OpraHy
TOCYHOBOTO PO3CIIiflyBaHHs, 3a3HAYaIOTh B YXBaJIi IPAMY BYMO-
Ty Ipo BHeceHHA BigoMocTell no €PJIP, Topi Ak iHIIi fOpy4YaloTh
OpraHy JOCYHZOBOTO PpO3CHiLyBaHHS IIPOBECTV JOCTiIIKEHHS
BuKIafeHnx ¢axris. IIpobnema y npomy pasi mos’sizaHa 3 He-
KOPEKTHMM, Ha Hally AYMKY, 3aKOHOJABYMM (POPMY/IIOBAaHHAM
BUMOTH CTiYOTO CYAAi — came mpoBecTy “pmociimpkenHs . Ha
IPAKTUIIL 1€ TIPU3BOAUTD [0 IPOBENEHHSA PiSHOTO POJY CIIyXK-
60BUIX IepeBipOK 3a 3asiBaMM IIPO KaTYBaHHA, Ha Mi/ICTaBi SKUX
NIPUIIMAEThCA PillleHHA IIPO JOLIIbHICTh BHECEHHSA BilOMOCTEN
mo €PIP. Taka mpaktuka cymnepeuntb cTtangapram €ECIIJI,
STiJHO 3 AKMMU IepeBipKa TaKUX 3asAB MOXeE 3[iJICHIOBATHCSA
BUK/IIOYHO B MeKaX OQillilfHOr0 po3ciflyBaHHA.

Ponb cnipyoro
CYAA| _
y 3a0e3neyeHHi
npaB JNKANHMN

niA yac A0CcyA0BOI0

po3ciAyBaHHS
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Cnigyi cyapi goBomi pifKo HajaloTh JOPY4YeHHSA OpraHaM JOCY[AOBOTO pO3CTifyBaHHA NPOBECTH
nepeBipky 3a (aKTOM HEHAfJaHHS 3aTPUMaHINl 4y B3ATIN mif BapTy 0cobi HameXHOI MemryHOI
moroMory (nmie KoxxHmit 10-if BUMafok, o 6yB o6’ekroMm aHanmisy). KpiMm Toro, Tpamisaiorscs i
BUIAJKY, KO CJIi/{4i CyA/i irHOPYIOTB Taki ckapryu abo >k Ha BIaCHMII PO3CYZ He BOAYAIOTh MiJCTaB
IJI HaJJaHHA Me[VYHOI JJOIIOMOT.

SK mpaBwto, Cligdi Cympi He BMMAraloTb IIOBiOMWUTH iX IpO pe3y/lbTaTy iHILiIOBaHOI HUMU
nepeBipku 3a (akTaMy MOXX/IMBOTO 3aCTOCYBaHHS HAcHIbCTBA JIO 3aTPUMAHOI 4M B3ATOI
nif BapTy ocobm. SIK MOsCHeHHA Takol NPAaKTUKM CHifdi CyAAi BUC/IOBMTIOBAINCS MpPO Te,
[0 3aKOHOAABCTBO (AKTMYHO He Imepefdadae Oyab-sAKOrO MeXaHi3My TaKOrO KOHTPOJIIO
3 ix 6OKY.

lpaBo Ha cBoboay

PesynpTraTtyt mOCIiIKEHHA CBi9aTh, 1[0 PearyBaHHA CIiYOrO CyAJi Ha MOX/INMBE IOPYLIEHHS IIpaBa
3aTpuMaHol 0coby Ha CBOOOAY HANpsMYy 3a/JeXXUThb Bifi HasBHOCTI abo BiICYyTHOCTI BifmoOBifHOI
ckapru y mopsaaky cT. 206 KIIK Ykpainn. Y 6inbiocTti npoananisoBanux Bunaakis (82 %) iwiniaro-
POM pO3I/IAAY NMUTAHHA LIOA0 3aKOHHOCTI 3aTpMMaHHA 0COOM B IOPAJKY, IepefdadeHoMy CT. 206
KIIK Ykpainm, BucTymae ii agBoKar. 3 BIacHOI iHiliaTMBY CIii4i CyA/i HOPYLININ Ije MUTAHHA JIUIIe
y 5 % mpoaHanisoBaHUX BUIANIKIB.

Cripdi cynni He 3aBX/Y IPUAIIAIOTH HaJIOXXHY YBary OLIIHIOBAaHHIO 3aKOHHOCTI 3aTPMMaHHA 0CO0M,
30KpeMa II0f0:

B JOTpMMAaHH: NpalliBHMKAMJ OPraHiB BYMOT 3aKOHO[aBCTBa LIONO 9aCOBOTO MPOMDKKY
MDK BUMHEHHAM 3/I0YMHY Ta 3aTPMMAaHHAM, sAKi JO3BOJIAIOTH 3aTPUMaHHA 0e3 yXxBamm
crigyoro cynni. ¥ 13 % mpoaHnanisoBaHUX yXBaj Li€il CTPOK II€PEBUILYBaB 24 TOLVHIA,
a B OKpeMMX BMIIQIKaX 3aTpPMMaHH: Iil03pIoBaHOI 0cobM 6e3 yXBaay CIigyoro cympii
3iicHIOBanoCA 611bII HiXK Yepe3 6 MicALIB IiC/Is BUMHEHHS 3I0YMHY;

B TaK 3BaHUX TIPUXOBAHNUX 3aTpMMaHb, KoM (akTUYHO 3aTpyMaHa ocoba Hibu pobpo-
BifbHO mpubyBa€ 10 CyAy Anst oOpaHHs 3al061KHOTO 3aXOAy Y BUIVIAA] TPUMAHHS IIif
BapTOI0.

BigcyTHA efuHa mpaKTMKa pO3INIAALY CHIJUYMMM CYAAAMM CKapr CTOPOHM 3aXMCTy Ha He3aKOHHe
3aTpYMAaHHsA, 10 HAAXOAATDH IiJ 4ac PO3I/IAAY KJIOIOTAHHS NPO OOpaHHs 3al00DKHOTO 3aXORy
y BUITIAAI TPMMaHHA Hif BapTowo. [lomupeHon € mpakTyKa, KON CHifdi Cyffi CIIOYaTKy pO3I/iA-
[AI0Th KJIOIOTAHHS ILIOAO0 OOpaHHS 3amO00DKHOrO 3aXofy, a BXXe IOTIM CKapry Ha He3aKOHHICTb
3aTpUMAaHHS.

BifcyTHs TakoXX €QyHa MpaKTHKA LIOAO0 PO3IAAY CAYMMM CYAASAMY KJIOHNOTaHb IIPO OOpaHHS
3all00DKHOrO 3aXOly y BMIVIAAI TPUMaHHSA IijJj BapTOI y BMUIIA/IKy BCTAHOBJIEHHS HE3aKOHHOCTI
3aTpyMaHHA. Tak, 30KpeMa, 4acTMHa CIIYNX CyAAiB 3BUIbHAE 3aTpMMaHy 0COOy Ta BiIXmise Take
K/IONOTaHHs. BogHoYac feski iyl cyaai, 3BIIbHUBIIN 3aTpuMaHy 0co0y, 061paloTh LIOAO Hel 3aro-
ODKHMIT 3aXifl y BUIVLAA] TPUMMaHHA IIifi BAPTOIO a60 K iHIMIL

HenoopyHoKMMM € BUIIafKM, KOMU COifidi Cypfi y pasi HafXO[KeHHA CKapru PO HE3aKOHHICTb
3aTpYMaHHsA BiIKIaJaloTh 1i pO3IIAL O MOMEHTY PO3IJIAAY IMUTAaHH:A IIOJKO OOpaHHS 3amoOix-
HOTO 3aXOfly CTOCOBHO 3aTPMMAaHOI 0CO0M, HOPYLIYIOYM TUM CaMuM BUMOTM 4. 2, 3 cT. 206 KIIK
Ykpainn.

Il lpaBo Ha 3axuct

Cripgui cynpi, 3abesmedyioun mpaBoO Ha 3aXUCT, 9aCTO CXWISAIOTHCA [0 (GOpMaIbHOTO
HiIXOMy — IpU3HAaYeHH: 3aXVMCHNUKA y BUMAAKAX, KON € YiTKO c(OpMy/IbOBaHA BYMOTA
Ta BifnmoBigHa mpouenypa. BogHouac KIIK Ykpainm mae cymmsaM ImMpoki IOBHOBa-
JKE€HHA [N 3a7ydeHHA 3aXVMCHMKA, Y TOMY 4MCIi AKIIO IIbOTO BMMAaraloTb iHTepecu
MIPaBOCYAA.

Cripdi cypai mo-pisHOMY OLIIHIOIOTb HACTiAKY He3abe3leueHHs 3aXMICHUKOM Y pasi, AKIIO
nifo3proBaHmit OyB 3aTpMMaHMI i IIIO/J0 HBOTO € KJIOIOTAHHA PO 0OpaHHA 3aI006DKHOTO
3aX0fly y BUIJIAAI TPYIMaHHS IIifi BApTOI0, IIPY TOMY JioMy 0y/I0 He 3a6e3Ie4eHO HOCTYII 10
azgBokaTa. OfHi cifdi cyAi 3a/Iy4aroTh 3aXMCHMKA JI7I OKpeMOi ITpolLiecyaIbHOi fii, Jal0Th
3 ropViHM 17151 03HAIOM/IEHHS Ta IIPOZIOB)X YIOTh PO3IJLS/| K/IOTIOTAaHHS ITPO 3110 01K HMIA 3aXif.
IHIIi cyaAi — HarolomyIoTh Ha BiICYyTHOCTI 06IPyHTOBaHOI Nifj03pM (SKIO BOHA 3aCHO-
BaHa Ha iHpopMamii, oTpuMaHil Bix 3arpumanoi 0cobM) Ta BiICYTHOCTI 3aXMCHMKA Ha
eTali 3aTpyMaHHA, IO € iCTOTHMM MOPYLIEHHAM IIpaB IIOAVHY, Ta BiIXM/IAIOTH K/IOIO-
TaHHA IO CYTI.

TpannAoTbcs BUIAAKM, KOMM 3a/TyYeHHS 3aXMCHMKA CAifYMMU CYARAMU IS Y4acTi B
OKpeMIil Cif4iil [il BUKOPUCTOBYETbCA [/I YCYHEHHA peabHOrO 3aXVCHMKA Y CIpa-
Bi Ta GOpMaIbHOrO 3aXMCTy 3 OOKY HOBOIPM3HAYEHOTO 3aXMCHMKA, TaK fAK 4Yacy s
BUPOOJIEHHS NO3MILiI 1 y3TOXKeHHA il 3 K/TIEHTOM HeMae.

MpaBo Ha npUBaTHICTL

Indopmanisa, Aka MicTUTbCA B TeleoOHAX, HOYTOyKaxX, iHIIMX €IeKTPOHHMX HOCIAX
indopmarii, B 0cob6MCTOMY /UCTYBaHHI TOWIO CTaHOBUTb OXOPOHIOBAaHY 3aKOHOM
taemunio (ct. 162 KIIK Ykpainnm). IIpo ne cmifuuM CymamaMm Clif mam'sTaTi Ipu pos-
IJIA7Il IUTAaHHA PO TUMYACOBUII JOCTYI JO pedeil Ta JOKYMEHTIB, HaJlalouy MO3Bil Ha
IPOBEfieHHA OOILIYKY 3 MeTOI0 BifllyKaHHS JIMCTYBaHHA, OCOOMCTMX 3amuciB, i Bpa-
XOBYBaTy IIPM OL{HIOBaHHI IPONOPLIHOCTI BTPyYaHHS OpraHiB y cdepy IpuBaTHOrO
KUTTS 0COON.

CaMe Ha cTafii JOCYJOBOTO PO3CIiAYBAaHHSA CHiguMIl CyAfd € TapaHTOM JOTPUMMAaHHSA
OOI'PYHTOBAHOCTi BTPYYaHHS y IIPAaBO HA NIPUBATHICTD, Y TOMY YMC/I 3aKOHHOCTI TaKOTO
BTpy4aHH:. BifcyTHicTb Takoi nepeBipku (a60 HaBiTh HeHaJaHHA I pe3y/IbTaTiB CTOPO-
Hi KpUMMiHaJIbHOTO IPOBA/PKEHHA) MOXKe MaTi HACTiIKOM BM3HAHHA HEJOIYCTMMUMMU
JOKas3iB, OTpMMaHIX y pe3y/IbTaTi BTPy4aHHS Y IIPaBO Ha IPUBaTHICTb.

[Tonpy cepito3HiCTb HACTIAKIB CALAYMX [Ailf, MiJ 4ac AKUX BijOyBa€eTbcA BTPYYaHHA B
IpaBO Ha NPMBATHICTb 0COOM, CIifdi CyAAi He MalOTh NOBHOBaKEHb LIOAO IEperys-
Iy “MO3BiMBPHUX oOpfepiB” — yXBan CHifYMX CYAAiB, SAKUMMM HAJA€TbCA IIPAaBO Ha
3MiJICHEHHS TAKOTO BTpy4YaHHs (30Kpema o6umyk, 3piiichenHs HCPJI). He mepen6a-
YEeHO i MeXaHi3My ameNAlLifiHOrO OCKap)KeHHsA TaKMX yXBaj. 3a HAsABHOK CbOTOJHI
IPAaKTUKOI, TaKe OCKap)KeHHS MOXKe BifOyBaTUChb B IOPSJAKY afMiHICTPaTMBHOTO
CYZOUYMHCTBA Ti/IbKM Y BUIIA[IKY, KOJIY HA MOMEHT 3B€PHEHH: 0CO0M 3i CKaproo Ha Ipo-
BeJleHi y KpMMiHa/IbHOMY IIPOBaJPKEHHI IpollecyabHi il KpYMiHa/lIbHe IPOBa/PKEHHA
MpUIMHEHE.
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Il lpaBo BaacHocTi

1.

Ha cporopni y crmifgoro cympi BifcyTHA MOX/IMBICTh 3aXMCTY
IpaBa BIACHOCTI ocobu (30Kpema 0cib, sAKi He € CTOPOHOK0 Y
KpMMiHa/JIbHOMY IIPOBa/pKEHHI) y pasi BWIy4eHHs MajiHa Ha
MiJCTaBi yXBanay CIi40ro CyAni Ipo HaJaHHA [O3BOIY Ha
IpoBefleHHA OOIIYKy ab0 PO TUMYACOBMII HOCTYII O pedeit
i gokymenTiB. lle He BigmoBigae nmpaktuni €CILI, BifmosigHO
IO SIKOI OyAb-sKe BTPYYaHHs B MUpPHE BOJIOZiHHA MalfHOM IIO-
BYHHO CYIIPOBO/I)KYBATHCS IIPOLIECYaJIbHUMM TapaHTiAMY, AKi
Halal0Tb MOX/IMBICTb BIIACHMKY NPEACTABUTH CBOKO IO3UIIIO
nepey, KOMIIETEHTHUM OPTaHOM.

CdopmyBanucs pisHi mosumii cmifumx cypmiB OO CTPOKiB
OCKap>KeHHsI 6e3isNbHOCTI C/Iif90r0, MPOKYpopa LIOK0 HeIo-
BEPHEHHA TMMYacOBO BIWIYYEHOIO MaliHa, Ha IIPaKTMI Iie
NUTAaHHA TPUBAIMI 4Yac HE 3HAXOAUTH ENVHOTO BUPIIIEHHA.
YacTyHa CIifuMx CyAAiB 3aCTOCOBYIOTb HAC/IIKV NPOIYIE€HHA
10-IeHHOTO CTPOKY 3BEPHEHH: 3i CKaproio Ha 6e3Jis/IbHiCTD —
NOBepHEHH: KJIOIOTAaHHA. [HIII X BBaXKaI0Tb, [0 Oe3/iANbHICTD
CIIiY0r0, IPOKYPOpa, WO TOIATAE Y HEIIOBEPHEHHI TVMYacOBO
BUTy4EHOTO MaliHa, € TPMBAIOYOK, a TOMY BifITOBiflHA CKapra
Moke OyTu mofaHa B Oymb-fAKUII Yac NPOTATOM HOCYZIOBOTO
pO3CIilyBaHHA.

KNYoBI
PEKOMEH ZIALLIi
3A PE3Y/ILTATAMY
NOC/IDKEHHSA

3a pesy/nbTaTaMy [€TaJbHOTO aHa/Ii3y NPUYMH Ta YMHHMKIB, fAKi
BIUIMBAIOTh Ha MisUIBHICTD Cligdoro cypni, cpopMoBaHO Taki
pEeKOMeHpaii:

1) V yacTuHi HeobXiAHMX 3MiH Ta YCYHEHHS
NPorajMH 3aKOHOAABCTBA'

Hapatu cnigyomy cyzapi mpaBo BUTpe6OBYBaTH Ji/Isi BUBYEHHS
Marepiany KpMMiHaJIbHOIO IPOBaJ/pKEHH:, Ha MificTaBl AKUX
cmipauM  (IpOKypOpoM) BMHECEHO IIOCTaHOBY IIPO JIOTO
3aKpUTTs. 3MiHM HeOOXif{Hi [/Is1 IKICHOTO OL{iHIOBaHHSI IIiZICTaB
3aKpUTTH, AKi MOJEKYLM HE PO3KPMBAITHCA Y IIOCTAHOBI IIPO
3aKpUTTA KPUMiHAJIbHOIO IPOBA/PKEHHSA, 3 METOK BJOCKOHA-
JIEHHs TOPAJKY PO3IJIAAY CKapr Ha 3aKPUTTA KpMMiHA/IbHOTO
npoBamkeHHs (3MiHnM go ct. 306 KIIK Ykpainn).

CkacyBatu mnonoxeHHsa KIIK VkpaiHu mogo ockap>KeHH:d
MOBiIOM/IEHHA Npo mifo3py. IloBiomieHHA Tpo MifKO3py
HaJeXUTb JO AVCKPELiTHIX IIOBHOBa)XEHb IIPOKypOpa Ta He
Mo)ke Oyt ockapyxeHe. Ctifamit CyA/isi CBOEIO Yeprolo OIiHI0E
OOIPYHTOBAHICTb MifjO3pM Wi Yac po3I/IALY NMUTAHD, OB A3a-
HUX 3 0OMeXXeHHsIM mpaB i cBobop mopnHM (3MiHK [0 cT. 303,
307, 309 KIIK Ykpainm).

Hapaty yyacHMKaM KpMMiHAIbHOTO IPOBAJPKEHHA MOXKIIM-
BiCTb OCKap>XyBaTVl HENOBEPHEHHA TUMYACOBO BIITYy4EHOTO
MajiHa MPOTATOM YCbOTO CTPOKY HOCYZOBOIO PO3CIiyBaHHA.
Taka HOpMa HacTb 3MOTY MiABUIIMTYU TapaHTii 3a0e3IedeHHs
npaBa BIacHOCTi (3MinHn fo cT. 304 KIIK Ykpainn).

Hopmaty yxBaly CIiJ4oro Cyffi [0 MepeliKy CyJOBUX PpillleHb,
3a HEBUKOHAHHA AKMX IlepefbOadyeHa KpMMiHalbHa BiAIoOBi-
manbHicTh (3MiHM 0 cT. 382 KK Vkpainn).

1/ Ta6nuigro IPOMOHOBAHUX 3MiH A0
3aKOHOJABCTBA IMB. Y JOJATKY 1 Ha
c.245.
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2/ Ta6mmigro i3
3aNPONIOHOBAHVIMY
3MiHaAMM 0
3aKOHOJABCTBA JJUB.
Y IoaTKy 2 Ha c.248.
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2) Wopo yHidikawii npaKTMKM 3aCTOCYBAHHSA
3aKOHO0J,aBCTBA CJiJ4MMK CYAAAMM

Po3pobutn 4iTKi KpuTepii 1070 OLiHIOBAHHS HOCTATHOCTI HasBHMX BijoMOCTeil
mns BHeceHHsA mo €PJIP. Hapasi cdopmoBaHa pi3Ha cygoBa IpakTyuKa 3 I[bOTO
NuUTaHHA. YacTuHa CliguMX CyAfiB BBa)Ka€ IPaBU/IbHUM aBTOMAaTUYHE BHECEH-
HA Bigomocrteit o €PJIP, iHmi >k HaBIAKM BUMAaraiTb HasABHOCTI KOHKPETHUX
O3HaK KPMMiHa/IbHOTO NPaBONOPYIIEHHA [/l NIPUITHATTSA pillleHHA (4ac, Micoe
Ta IOMis).

YnopsapkyBaTy NPaKTUKY POSITIALY CHiIYMMU CYALAMMU KJIOIOTaHb IIPO HNO3BIM
Ha 3aTPUMMaHHA 3 METOK IPUBOAY Ta OOpaHHA 3alOODKHOTO 3aXOAy IUIAXOM
BHECEHHA 3MiH 10 3aKOHOZaBCTBA (muB. Tabm. Ne2 “3MiHM 4O 3aKOHONABCTBA ).
Hapasi cdopmoBaHi mpakTuky 3a/j0BOJICHHS IEpLIOrO Ta BiIMOBM Y 3a[j0BO-
JIeHHI IPYroro KJIOHMOTaHHA 4epe3 (isuuHy BiCYTHICTb 0coOM, KOTpa MifjsArae
TPUMAHHIO IIifi BapTow. BogHOYac HasABHi I MPAKTUKM OHOYACHOTO BUHECEHHSA
pillleHHs 111070 000X KJIONOTaHb Ta 3aKPilUIeHHs iX B OfHIil yXBaJIi, KO0 3a[0-
BOJIbHAETDCA Ieple Ta BifMOBIIAETbCA Y 3aJ0BOTIEHH] IPYTOro KJIONOTAaHHA.

3abe3neunTy MPIOPUTETHUII POSIIAL CKApry Ha He3aKOHHe 3aTPUMaHHA Y BU-
najKax il OfIHOYACHOTO PO3I/IAAY 3 KJIONOTAaHHAM IPO OOpaHHA 3alo6iKHOTOo
3aXOfnY.

Cdopmysartu enyHi KpuTepii /I OLiHIOBAaHHS CTIIYNMMM CYAESAMM JOIYCTUMMUX
CTPOKiB, IO JO3BOJIAIOTD 3aTpUMaHHsA ocobu B nopsaaky ct. 208 KIIK Ykpaiun,
30KpeMa LIULIXOM HafJaHHA TIYMadeHH: IepefdadeHnx 4. 2 1jiel cTaTTi TepMiHiB
“moitHo” Ta “6e3mocepenHbo’.

3abe3neunTyt 060B’sI3KOBY IEPEBIPKY CIIMMIU CYAAAMYU 3aKOHHOCTI 3aTpUMaHH
HiZO3PI0BaHOI 0COOM Ta JOTPUMAHHS 1i MpOLeCyalbHUX ApaHTiil, He3a/IeXHO Bif
HasIBHOCTI CKapT CTOPOHM 3aXVCTY, 3 BifJoOpa’keHHSIM pe3y/IbTaTiB TaKol IepeBipKu
y BiIOBifHMX yXBajax. Y BUIIAJIKaX BUABJIEHHSA O3HAK HE3aKOHHOTO 3aTpMMaH-
Hs — TIOBiZJOM/IATY BifIIOBiIHNI OpPraH JOCYLOBOIO PO3C/IiyBaHHA.

3abe3ne4nTy OLIHIOBAHHS CIIIYMMU CYAISAMM HOCTATHOCTI BXXUTUX CTOPOHOIO
OOBUHYBaYeHH: 3aXOJiB /IS IOBiJOM/IEHHS 0COOM IIPO Mif03py 3 ypaxyBaHHAM
HOPUMHOVITY PO3YMHOCTI. YHMKATy NMPAaKTUKM BKpayl (pOpManbHOTO MiXOAY IpK
IpOBeJeHHI TaKOro OLiHIOBaHHA (HANPMKIIAJ, BCTAaHOBJIEHHSA BUMOTH IIOZIO
000B'sI3K0BOI HAIBHOCTI PO3MMCKM 0COOM PO BPYYeHHs 1i1 MOBiJOM/IEHHS TIPO

nifospy).

YopsapkyBaTu IPAaKTUKY 3aCTOCYBaHHsA CHif4MMMU CYAIAMM IIOJIOKEHb 4. 3
ct. 233 KIIK Ykpaiun mopo HeoOXigHOCTI “meramisanii’ ormamy Micus mopii,
IPOBEJIEHOTO Y HEeBIAK/IAJHMX BUIAAKAX LIIIXOM IPOHUKHEHHS B XKUTIO 4U
iHIIIe BOOAIHHSA 0cOOU 6e3 yXBamy CIIif90ro CyAfi.

YHipikyBaT IpaKTMKy CIif4MX CYAAiB IJOAO OLIHIOBAaHHA HACTiAKIB IpoIry-
L€EHHA CTOPOHOI0 O6BI/[HYBa‘{eHH}I CTPOKiB 3BEpPHEHHA MO CIiJ40ro Cyppai 3
KJIOIIOTaHHAM IIPO apellT TMMYaCcOBO BWIYYE€HOrO MaiiHa. BHecTu sMiHM mo 4. 1
ct. 173 KIIK, Bu3HauMBIIY, 1[0 IPONYIIeHHA CTPOKIB PO3I/IAAY KIOMOTaHHA Ta
BiJICyTHOCTI MifICTaB [i7I 10r0 IIOHOBJIEHHS € IIi/ICTaBOIO I BiMOBU B 3aJ0BO-
JIEHHI K/TOITOTaHHsI2,

10.

11.

3abe3neunTy 0OOB'A3KOBe 3a3HAYEHHA CHIiMYMMU CYAAAMU B yXBajaX IPO HAKIAJEeHHS apeluTy
HOPSAAKY BUKOHAHHS yXBa/i Ta CIocoOy iHpOpMyBaHHs 3aiHTepecOBaHMX 0Ci6.

YHiikyBaTV IpaKTUKY CTiAYMX CYA/AiB Y YACTMHI BUKOHAHHSA BUMOT KPVMMiHa/TbHO-TIPOLIeCyalTbHOTO
3aKOHOMIaBCTBA y pa3i BUABJIEHHA HUMM IIifi 4aC CyJOBOIO 3acCijaHHA O3HAK 3aCTOCYBaHHS HaCU/Ib-
CTBA IIifi Yac 3aTPMMaHHS 4M TPUMAHHS IIifi BAPTOI, 30KpeMa 1070 060B’I3KOBOCTI 3a3HaUYeHHsI B
yXBaJlaxX, BUHeceHuX B mopsaky ct. 206 KIIK, mpo HeoOXigHICTb BXUTTSA BCiX 3aX0fiB, ependadeHnx
4. 6 i€l cTarTi.

3abe3nevynTy Ha/JeXXHe pearyBaHHsA CIi4MX CyAmiB B mopanky cr. 206 KIIK Ha nosifomieHHsA Ta
CKapry 100 HEeHaJJaHHs 3aTPUMaHIl M B3SATiN Mif BapTy 0co0i Hae)KHOI MeVYHOI JOTOMOTY Ta
iHpopMyBaHHS CTIAYOTO CYAAI PO BXNUTI 3aXOAM 3 pearyBaHHA.

3) Uloao po3BUTKY CIPOMOXKHOCTI Ta HAJIE)KHOTO aAMiHICTPYBaHHSA
IHCTUTYTY CAliAYOr0 CYAAI

IIpy BrpoBaj)KeHHI HOBUX iHCTUTYTIB y CUCTEMi KpMMiHaIbHOI IOCTUILII, KpIM 3aKOHOJABYMX 3MiH,
HeoOXiIHO po3po61ATU Ta peai3oByBaTy BiAIOBifHI IIaHy 3 iX iMIIeMeHTaji.

Po3pobuTy Ta BIPOBAAMTY BUMOTM [0 KaHAWJATIB y CIif4i cympi, ski 6 BkIo4Yamm 00OB’sI3KOBY
HasIBHICTD [JOCBiAY pO3I/ISIY KPUMiHA/MTBHUX [IPOBAJKEHb.

Po3rnanyTu MOXIMBICTh NMPU3HAYEHHA CAifYMX CYAAiB Ha IOCTIiVHIM OCHOBI y CyJax 3 BEIUKUM
HaBaHTA)XXEeHH:AM, 0e3 IX 3a/Iy4eHHs O PO3I/IAAY IiHIIMX KaTeropiil cripas o CyTi (KpMMiHa/IbHUX,
LVBi/IbHYX, CIIPaB PO aAMiHICTPaTUBHI IPaBONOPYIIEHHS).

CTBOPUTY KOMIUIEKCHY CHCTeMY HepBMHHOTO CIIelliali30BaHOTO HaBYaHHS Ta MiABUIEHH: KBayTidi-
Kaljii CIig4ux CyniB, AKa, 30Kpema, nepen6avana 6 060B’A13KOBe HaBYAHHS IS CyZJiB, obpaHMx Ha
Iocazy CIif9oro Cymmi.

YIOCKOHANMNTY aBTOMaTN30BaHy CUCTEMY IOKYMEHTOOOIry cyay 3 TuMm, 106 BoHa 3ab6e3medyBara:

a) 3aKpill/IeHHA Ha IPaKTUI[i MO>K/IMBOCTI, 32 3aTaJIbHMM IIPABU/IOM, PO3IJIALY KIOHNOTaHb
Yy MeXaX OJHOrO IIPOBA[PKEHHA OJHMM CHiYMM CYALEH, 32 BUHATKOM BUIIQJIKiB, KO
TaKUil POSI/IAJL, MOXKE€ CIPUYMHUTY IOPYLIEHHA PO3YMHUX CTPOKIiB y KpPVMiHA/JIbHOMY
IIPOBAJ>KEHHI;

0) JOCTYII CIIifY0TO CYAZi, Ha PO3INIAL AKOTO HAJIMIUIO KAOIMOTAHHA, JO BCiX KJIOIOTaHb Y
ME>XKaX IbOT0 KPMMIiHA/JIbHOTO IIPOBA>KEHHA.

BuxmounTyt BpaxyBaHHsA CKaCOBAaHMX pillleHb CYAAiB CyAaMy BMIIVX iHCTaHIIiJ IIpyM OLiHIOBaHHI
KaHJMJIATiB y IPOIIeci IPOCYBAHHA MO CITYXOi.

3abe3neunTy BIPOBA/PKEHHS €AVMHUX CTAaHAAPTIB AOCYJOBOTO pPO3CIif[yBaHHA, MOCTITHOTO MO-
HITOPMHTY pOOOTM CTigYMX CYAAiB, IX HaBYAaHHS Ta IIATOTOBKY, a TAaKOX BUJAHHSA METORMYHUX
PEKOMEHTALIIN I CyAJiB 3 IUMTaHb, AKi BUK/IMKAIOTh pi3HE TIIyMadeHH: Ta IIPaBO3aCTOCYBAaHHA.
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Mera
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JAOCAi)KEHHS

=
NSV

Eranu
JOCANi)KEHHSA

-
]

Merta JOCTiIKEeHHA — MPOAHaIi3yBaTyu MPAKTUKY CYfOBOrO KOHT-
POJIIO 3a JOTPMMAHHAM IIPaB JIIOAVHU Ha €Talli JOCYI0BOrO PO3CIIi-
JlyBaHHS, 3pO3YMITH YMHHUKMY, AKi CIIPUAIOTH 200 MepenKOKAITh
301/ICHEHHIO e(peKTUBHOTIO CYJOBOIO KOHTPOJIIO.

HocmimkeHHs coKycoBaHe Ha aHaIi3i:

MDKHApOJHOTO JOCBIifly 3[IifICHEHHA Cy[JOBOTO KOHTPOJIO 33 JOCY-
TOBUM PO3CIiIyBaHHAM;

HepefiyMOB BYHUKHEHHA CYZOBOTO KOHTPOJIO 3a [JOCYJOBUM pO3-
CIiZyBaHHAM B YKpaiHi;

YMHHIKIB, AKi COPUAIOTH Ta MEPELIKOKAITh peanisalil BusHave-
HOI HalliOHaJIbHMM 3aKOHOJABLEM POJIi CIiJY0TO CYALi;

Cy0’€KTMBHOTO CIIPUITHATTSA CTIIYUMMM CY[AASAMIU CBOEI pori Ta po-
3YMiHHA MeXaHi3MiB peasisalil CBOIX IIOBHOBa)XX€Hb y KpMMiHa/lb-
HOMY IIPOBa/KEeHH;

NPAaKTUKY YXBaJeHHA CHiJYuMN CyAgsaMyM  pillleHb, fAKi MaroTb
HAC/TiIKOM 0OMe)XeHHsI IpaB JIIOANHYU B PO3Pi3i KOHKPETHUX IIpaB
Ta CTafill JOCYIOBOTO PO3CIiflyBaHHA.

JocmigKeHHs CKIafanoch 3 [BOX OCHOBHUX €TalliB:
a) kabiHeTHOroO OIIARY,

6) IO/IbOBOTO AOCTIIKEHHA.

Kab6ineTHMIT oI/ IIPOBOAUBCSA 3 METOIO aHaJIi3y HalliOHAJbHOTO
3aKOHO/IaBCTBA, 110 PEITIAMEHTYE 3[iliCHEHHS CYJOBOTO KOHTPOJIIO
IiJ 4ac JOCYHOBOrO PO3CIiflyBaHHA, a TAKOXX MI>XKHAPOZHUX MOJie-
et PyHKIIOHYBaHHS CYZOBOTO KOHTPOJIIO.

Kpim Toro, y Mexxax KabiHeTHOro OISy IpOBeHEHWII aHasi3
IIPaBOBOIO CTAaTyCy CIi40ro CyAfni, HOPMaTMBHUX 3acaj, J10ro
GYHKIIOHYBaHHA Ta B3A€EMOJII 3 iHIIMMY yJaCHUKaMU IIPOBAJKEH-
HsA, a TAKOX iCTOPMYHOIO PO3BUTKY MOJENEN CyLOBOIO KOHTPOJIO
B YKpaiHi Ta KpaiHaX, fAKi CTanyu KJIaCMYHMMM IPeSCTaBHUKAMMU
Pi3HMX Mopesnelt CyToBOr0 KOHTPOIIO.

ITonpoBuit eTam JOCTiYKEHHS CIPSIMOBAHNII Ha OIVIC 32 OTIOMOTOI0
eMIipUYHMX JaHNX CPOPMOBAHOI IPAKTUKN 3[i/ICHEHHA CYZOBOTO
KOHTPOJ/IIO 3a JNOCYHLOBMM pO3CHifyBaHHAM B YKpaiHi. EMmipudsi
maHi 36upamuca y 6 perioHax Ykpainu: JIHimpomeTpoBchKiit,
JIpBiBCBKil, CymcbKiil, XepcOHCBKil, XMeTbHMUIbKIN 00/MacTaAX Ta
micTi Kuesi.

IIpoBeneHHs HONBOBOTO JIOCHTIMKeHHA OY/I0 OpraHi3oBaHO B fe-
KilbKa MOC/TifOBHUX €TalliB:

[Tepmnit — ¢GopMyBaHHA AM3alHY IIOTBOBOTO €TaITy
JMOCAiI>KeHHS BiITIOBITHO IO METH, 3aBIaHb JOCTiIKEeH-
Hs Ta IONepefHiX BUCHOBKIB KabiHETHOTO OITIALY;

Hpyruit — po3pobieHHs MeTORONIOTII Ta IHCTpyMeHTa-
pito 30MpaHHs ZaHMX BiJIOBIZHO KO MeTM Ta 3aBJAHb
TOCTiPKEHH, CK/IaJJlaHHA KaJIeHJAPHOTO IUIaHy IpOBe-
TEHHA IIOJIbOBOTO JNOCTiKEHHS;

Tperiit — Bigbip Ta HaBYAHHS MMOTBOBUX HOCTITHMKIB,
AKi B IOfa/nbIIOMy 3filicHIOBamy Oe3mocepenHe 361-
PaHHA eMIipUYHUX JaHNX;

YeTBepTnit — poOOUNii eTar MmoaboBOro HOC/KEeHHS,
Hifl 49ac AKOro J[OCHiFHMKM 3 BMKOPUCTaHHAM CIle-
Iia/IbHO PO3pOOJIEHOr0 iHCTPYMeHTapilo 37iliCHIOBaIN
OesnocepenHiit 36ip eMIipUYHMX JAaHUX.

Ha 3aBepimrajbHOMY, ITSITOMY eTalli IIPOBOAMBCS aHa-
i3 ycix 3i0paHMX [aHUX, 3MiMICHIOBanacsA MirOTOBKA
¢inanpHOrO 3BiTY 3a pe3ylbTaTaMy [OCI/PKEHHS,
Oynmu pospobieHi pexkoMeHpaulii 3amIi IOCHIEHHS
eeKTMBHOCTi Cy[lOBOTO KOHTPO/MIO Ha JOCYZOBOMY
po3cCigyBaHHi.

Y MeXax NOIbOBOTO MOCTIIPKEHHsS BMKOPUCTOBYBABCs IIMPOKMIA
Habip AKICHUX Ta KibKICHUX METO/iB 30MpaHHs JaHUX, a caMe:

@ HamiBCTPYKTYpOBaHi iHTEpB’10;
® doxyc-rpymny;

® KOHTEHT-aHajlis3;
®

aHaJIi3 CTAaTUCTUIHUX JaHUX.
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3a1a OTPUMaHHA MaKCMManbHO IInbokoi iHpopmauii mpo ocobmmBocTi
3[Ii/ICHEHHA CJYUMMMA CYAAMM CBOIX IIOBHOBa)XEHDb Ha Pi3HUX CTaflifAX JOCY-
JIOBOTO PO3C/Ii/[yBaHHs, OLiHIOBAaHHA IX OCOOMCTOrO CIPUITHATTA CBOEI porti,
BM3HAYEHHsI YMHHMKIB, IO IEPElIKO/PKAITh ab0 XX HAaBIaKM [OIOMAaraiTh
CIYMM CYAAAM B iX poOOTi BUKOPUCTOBYBAIVCSA SIKICHI METOAM OCTI/KeH-
Hf — HAIIBCTPYKTYpOBaHi iHTepB’I0 Ta POKyC-Tpynu.

YyacHukamu GoKyc-TpyI Ta iHTepB’1o 6y IpeAcTaBHUKY Ppi3HMX poddeciii-
HUX IPYIL, SIKi B MeXaX CBO€I Ipo¢eciiiHOI Ais/IbHOCTI CTUKAIOTLCS 3 POOOTOIO
CHTiYMX CYyH/IiB, a TAKOXK CaMi Clifdi cyppi.

Byno nposeneHo 3 iHTepB’to Ta 6 POKyC-rpyIm, 3 HUX:
®m ] iHTepB’Io0 3 mpepcTaBHMLe0 HaljioHanbHOI KON CyAifiB;

®m 2 iHTepB'I0 3 IpencTaBHMKaMy KoopAauHaIifHOTO IeHTPy 3 HaflaHHA
IIPaBOBOI JOIIOMOTH;

m 1 dokyc-rpyna 3 aBropamy KpuMiHaIBHOTO IpOIECYaJbBHOTO KOJEKCY
Ykpainu;

® 1 dokyc-Tpymna 3 afiBOKaTaMy, AKi IPaKTUKYIOTb Y KPUMiHA/IbHVX CIIPaBaXx;
®m 1 ¢okyc-rpyma 3 IpoKypopamu;

®m ] ¢okyc-rpyna 3 KepiBHMKaMu PerioHa/sbHUX LIeHTPIB 3 HaJjlaHHA 6e30II-
JIATHOI BTOPMHHOI NIPaBOBOI IOIIOMOTI';

2 Qokyc-rpynu 3i CHguuMm CyIAsIMN.

Ilna dikcauii ix nmpoBegenHs O6ynu 3anpouleHi mpogeciitai creHorpagictu. Ie
JlaJIo 3MOTY, 3 OHOTO OOKY, 3a0e3NeYNTy JOCTATHbO BYCOKMII PiBeHb aKTUB-
HOCTI YYaCHUKIB, aji>ke MeTOf] ayzio- Ta BiueO(biKcaui’l' OOCUTD YaCTO CTBOPIOE
6ap’epu y crinkyBaHHi. 3 iHIIOr0 60Ky — OTPMMaHO MaKCHMAaIbHO JeTa/lbHi
CTeHOTpaMu, sAKi BifoOpakaloThb XiJi 06roBOpeHH.

3ibpana indopmanis mpoitiria monepeqHii aHami3 Ta Knacudikalio 3 BUKO-
puctaHasaM Gopm, po3po6IeHNX JOCTiTHUKAMIA.

Y TekcTi 3BiTy HaBOEATBHCA HAOINbII XapaKTepHi LMUTaTU’, 1O Ja€ 3MOTy
“OKMBUTH JaHi KiIbKiCHOTO aHali3y, a TAKOXK Kpallle iX MOACHUTI.

MeTop KOHTEHT-aHali3y BUKOPUCTOBYBaBCsA MOMbOBUMU HOCTITHUKAMMN IS
BUBYEHHSA yXBaJI CTIYMX CyAAiB, sKi Oymm posMiljeHi B €aMHOMY peecTpi
CyIOBYX pillleHb.

3apis 3abesnedeHHss MaKCYMaIbHOI HEeYIIepeKeHOCTi Ta 06’ €KTUBHOCTI IIpO-
1jecy 30MpaHHs Ta aHaIi3y JaHUX, YHUKHEHHs OyIb-sKOro Cy0 €KTUBI3MY UM
30BHIIIHBOTO BIUIVBY Ha L€l IPOLIEC, IOIbOBUMU JOCTiJHUKAMI CAMOCTITHO
po3paxoByBanacsi BubOipka 3 ypaxyBaHHAM IIapaMeTpiB TeHepabHOI Cy-
KYIHOCTi IO KOXXHOMY 3 00’€KTiB JOCTiKeHHA (BUAY yXBas). 3aIeXHO Biff
3arajibHOI KiJIbKOCTi yXBas C/IiJ4uX CyA/iB BU3HaYE€HOIO TUILY, POSMIllleHUX B
€aMHOMY peecTpi CylOBUX pillleHb IPOTATOM IIE€BHOTO Iepiofly, Ta po3MipiB
BIOIPKOBOI CYKYITHOCTi pO3paxoByBaBcs KPOK BMOIpKM ¥ Bimbupanucs pis
BUBYEHHS JINIIE Ti 06’ €KTV BUBYEHH, AKi IOTPAIUIAIN [0 Hei.

3arajioM NpoaHajisoBaHo 2 768 yxBai, 3 AKUX:

® 611 — mopo o6paHHA 3aI00DKHOTO 3aX0fly Y BUIVIAAI TPUMaH-
HA IiJ] BapTOIo;

625 — IIOAO NPOROBXKEHHs 3aNOODKHOTO 3aXOfy Y BUITIAAL
TPUMAaHHA IIiJl BApPTOIO;

B 614 — mopj0 apelmTy MaliHa;
B 605 — mojo CKacyBaHHA apellTy MaiiHa;

m 313 — mopo 3acTocyBaHHA cT. 206 KIIK Ykpainn.

Ilig 4ac mo/IbOBOrO €Tamy MOCHiIHMKAMM TAKOX IIPOaHaNi3oBaHi
odiuiitai cratuctuyHi gani depxaBHOi CynoBol ajgMiHicTpanil 3a
2018 Ta 2019 poxu. 3oKkpema, IpoaHani3oBaHi faHi 3BiTiB CyHiB
IepIIol IHCTaHLIl IPO pO3IVIAM MarTepiajliB KpMMiHaJIbHOTO IIPOBa-
IDKeHHs 32 GOpMOI0 1-K LI0/10 HAIXO[PKEHHS Ta PO3ITIAY:

B KJIOIOTaHb IIPO MO3Bi/ Ha 3aTPMMaHHA 3 METOK IPUBOXY I
y4acTi B po3I/IA/i KIONOTAHHA PO 3aCTOCYBaHHS 3aII00DKHO-
rO 3aXOAly Y BUIJIAJI TPMMaHHS IIiJ] BapTOIo;

B KJIONOTaHb IPO OOLIYK >KUTIIA;
B KJIOIOTaHb IIPO IPOBEJEHHSA €KCIEPTU3Y;

B CKapr Ha Aii, pillleHHA 4n 6€3[iAbHICTD CIiAYO0ro, IPOKypopa
Ta IHIIMX OCi6 Mij Yac ZOCYZOBOrO pO3CiIi/[yBaHH;

B K/IOIOTaHb IIPO apellT MaliHa Ta JI0ro CKaCyBaHHH;

B KJIONOTaHb IIPO 3aCTOCYBaHHA 3aIlOODKHMX 3aXOliB, 30KpeMa
TPUMaHHA IIifi BapTOIO;

B cKapr Ha 0e3fis/IbHICTD CIiAYOr0, IPOKYpOpa.

Takox aHamisyBamach craructuka neHTpis BBIIJ] momo BigcoTka
CMuuX CyAAiB ceper Cy0’€KTiB 3BepHEHHs 3a IpU3HAYEHHSIM 3a-
xucHuKa; craructuka KIKA 1momo KinbKocTi cKkapr, HojaHux cyp-
pamu o KIKA perioHis; cTatuctuka [eHepanbHOI NpOKypaTypu
Ykpainu 1mopo KinbKocTi 3apeectpoBaHux 3a cr. 375 KK Ykpainu
KpUMiHa/IbHUX IIPOBaJIXKeHb Ta HAIIPAB/ICHUX [0 CY/y OOBUHYBA/Ib-
HIX aKTiB.

Indopmaris, sibpana mif vac [OCHPKeHHs, 06poOIsAnIacek Ha
yMOBax IIOBHOI KOH(QiIeHIfHOCTI Ta 3 ypaxXyBaHHAM BUMOT
YMHHOTO 3aKOHOJABCTBa (IIiff 4ac aHamidy Oymb-sKMX MarepiasiB
He ¢ikcyBanuch >XOfHI mepcoHanbHi faHi). HasBu KoHKpeTHUX
Micllb NIPOBEEHHA IONIbOBUX AOC/IIPKEHD, IMEHa /IIOfEeN, 3 AKUMU
KOHTAKTYBa/IM JOC/IiTHIKY, He 3TafyI0TbCs B MyOmiKaryil.

AHani3 cTaTUCTUKK

)

KondiaeHuinictb
Ta NepcoHaNbHi AaHi
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3MICT (CYTHICTb)

CyZ0BOIro KOHTPONIK

3A JOTPUMAHHSAM NPAB
NHOAURA NIA HAC
A0CYA0BOI0 PO3CNAIAYBAHHSA



Papa €sponu y cBoiit Pexomenpauii Rec(2001)10 Komitetry MiuictpiB kpainam — unesam Paau Esponu Big
19 Bepechs 2001 p. 3a EBponeiicbkuM K0AEKCOM NMOJiLLeACbKOT ETMKKM Ta KOMEHTapi A0 Hei (yxBaneHa Komitetom
MiHicTpiB Pagu EBponu Ha 765-My 3acifaHHi 3aCTYNHUKIB MiHICTpiB)® BUAINAE TaKi NONOXEHHS:

@  MOBMHHO byTY YiTKE BiJOKPEMIEHHS POAi NoNiLi Ta cnyXbu 00BMHYBAYEHHS, CYA0BOI Ta NEHITEHLiapHOI
CYUCTEMM; NONILLS HE MOBMHHA MATK XXOAHUX KOHTPOIbHUX GYHKLA Haj, uyMm opraHamu (n. 6 Pexomenaauin);

@  NONiuif, AK NpaBuAo, He NOBUHHA BUKOHYBATH CyA0Bi OYHKLII. byab-Ke AeneryBaHHs CyA0BUX NOBHOBA-

XEHb MoAiLji NoBUHHO bYTV 06MEXEHUM i BiANOBIAATM 3aKOHY. 3aBXAM NOBMHHA BYTM MOXMBICTb OCKAPXUTH

Byab-AKy Aito, pilleHHA abo Ge3AisNbHICTL Nonili, wo 3ayinawTb npaBa ocobu, A0 cyAoBuX opradis (n. 8
1.1 Pexomenaauin);

@  M0BMHHA byTV dYHKLiOHANbHA Ta HanexHa cniBnpaLs MiX noniLjieto i cnyxobow nydniyHoro 06BUHYBaYEH-
Ha (n. 9 PexomeHaauiin).

CYTHICTb, 03HAKHW TA BUAH
Cy/10BOro KOHTPOJIKO
HA 10CY10BOMY PO3CAIAYBAHHI

3 ananizy pexomenpanit Pagu €ppomu Rec(2001)10 M1 MOXXeMO BUAIIATY HEOOXiZHICTb HAsSBHOCTI
CYHZOBOTO KOHTPOJII0 Ha CTafiii JOCYJOBOrO pO3C/IiflyBaHH:A, AKMil Ou 3abe3re4ns, 3 OFHOTO OOKY, BU-
KOHaHHS KOHTPOIbHMX QYHKIiN Haj Mmojinielo (OpraHoM JJOCYZOBOTO PO3C/IifyBaHHA), a 3 iHIIOro, He

[TpaBoBa mpupoma CyfoOBOTO KOHTPOMIO Ha CTaflii JOCYZOBOTO pO3-
CTiyBaHHA JeTepMiHOBaHA IepefyCciM HeoOXi[HICTIO BpETyIoBaTH,
BUPIIINTY KOHQIIIKT, 1[0 BUHYK Yepe3 MUTAHHA I[OI0 0OMeXXeHHS
(BiporigHe BTpyYaHHs) OCHOBHUX KOHCTUTYLITHMX IpaB i cBoOOX
JIOAVIHM Ta TPOMafissHMHA a00 CTOCOBHO HE3TOAM il OCKap)KEHHAM
IIpOLeCyaNIbHNUX pillleHb Ta Aill CAi4YMX i MPOKYpOpiB y4aCHMKaMM
KpPMMiHa/JIbHOTO CyHOYMHCTBa (Hacmigku BTpydaHHs). To6To 3a
CBOEIO0 IIPABOBOIO0 CYTHICTIO CYyJOBMIT KOHTPO/b 3a JOTPUMAHHAM
IpaB TIOAMHU € CIOCO60M (MeTOOM) BPEryMIOBAaHHSA Bifmo-
BilHUX HpoIeCyalTbHO-NPAaBOBUX KOHQIIKTiB, MOB’SA3aHUX i3
NUTAHHAMHU LIO/I0 3aXNCTY Ta 00Me)KeHHS IX IpaB.

OcHoBHa MeTa CY/0BOTO KOHTPOK Mondrae B ToMy, W06 Aocysose
PO3CAiAYBAHHA B KPUMIHANLHUX NPOBAZXEHHAX NPOBOAMAOCH i3 AOTPH-
MaHHAM NPUHLMNY BEPXOBEHCTBA NPaBa.

3aBHaHHA CYHOBOTO KOHTPOJIIO Ha CTaflii JOCYZOBOrO PO3CIiyBaH-
HA TIOXiJHI Bifj 3araJIbHMX 3aBJaHb KPMMiHAJIbHOIO CY[JOYMHCTBA.
Vloro mpeMeToM € MpaBOBITHOCKMHM MiX y4aCHUKAMMU JOCYTOBOTO
po3ciifyBaHHs, OB’ A3aHi 3 0OMeXXeHHAM IIpaB i cBo6op ocobu Ta
ii 3akoHHMX iHTepeciB. To6TO OCHOBHe 3aBJaHHA CYJOBOT0 KOHT-
ponI0 Ha OCYyAOBOMY PO3CIiflyBaHHi — KOHTPOIb 3a BTPy4aH-
HAM y IpaBa i cBo6GomM MIOANHM, TIOTO BiNIOBiAHICTD NMpUHLINITY
BEPXOBEHCTBA IIpaBa.

Inmi >k 3aBjaHHA MaOTh HepudepiitHuil XapakTep — 3aXUCT IIpaB
IIOTEPII/IOro Ta IHIUMX YYaCHMKIB KPUMIHAIbHOIO IPOBaKEHHA,

IIOIIyCKaB OV MOK/IaZleHHs Ha MO0 caMe CyTOBUX (QPYHKIIIL.

KpuminanbHO-TIpoLieCyanbHMNIl CyLOBUII KOHTPOJIb 33 MOTPMMAaH-
HAM IIpaB MIOAVHU IiJ 9ac HOCYAOBOTO pO3CIiAyBaHHA BUPi3HA-
€TBCS CBOEIO CIeNN(iK0I0, Ky 3yMOB/IIOIOTh TaKi O3HAKM:

a) Lle CYBOpPO perJlaMeHTOBaHa 3aKOHOM KpMMiHaJIbHO-IIpOLeCy-
a7bHa JiA/IbHICTD, CYTHICTD AKOI IIOJIATAE Y NI€PEBipLi /i OLIiHIOBaHHI
3aKOHHOCTI Ta OOIPYHTOBAHOCTI IeBHUX Aiit i (abo) pimensb opra-
HiB Ta 0cib, sKi 3[ilICHIOIOT JOCYOBE PO3CIifyBaHHA, a TAKOX Y
BUPpIlIeHH] IMTaHHA PO JOIYCTUMICTb OOMeXXeHHs MeBHUX IpaB i
cB0607, KOHKpeTHOI 0co6u;

6) cy6’€eKTOM KOHTPOJIIO BUCTYIIA€E JINIIIE CTITUUI CyRms;

B) METOI0 KOHTPO/IO € 3aXUCT KOHCTUTYLINHMUX IIpaB, CBOOOJ i
3aKOHHUX iHTepeciB IpoMazisiH;

I) CyJOBUII KOHTPOIb BUCTYNA€ I/ TPOMAJSAH TapaHTi€n 3a-
KOHHOCTI MisI/IbHOCTI OpraHiB i ocib, sAKi 3[ificCHIOIOTDH TOCynoBe
pO3CliflyBaHH;

I) LA JiA/IbHICTD He NOB’sI3aHa i3 BUpIlIeHHAM IIMTaHHA IIPO BUHYBa-
TiCTb 0CO0M, sIKa IPUTATYETHCS [0 KPMMIiHAIBHOI BifIIIOBia/IBHOCTI;
JI) TaKMil BUJ, KOHTPOJIIO 3MIiMICHIOETbCS BUK/IIOYHO Ha CTafil HoCy-
ZOBOTO PO3CIIiJyBaHHA;

€) pes3yJIbTaToM IIbOTO KOHTPOJII0 € BHECEHHS 3ara/IbHOOOOB A3KO-
BOT'0, 3a0€3I1eYeHOTO MIPUMYCOBOK CU/IOI0 JiepXKaBM CY[JOBOTO aKTa
(yxBamm);

€) MeXi CyZIoBOr0 KOHTPOJIIO 3BOAATHCA JIO TAKNMX OCHOBHMX BYIMOT:
TaKMJI KOHTPO/Jb HE IIOBMHEH IE€PETBOPIOBATUCA HA YIPaBIiHHA
PpO3CIifyBaHHAM; IIpU JIOTO 3[iICHEHHI € HENPUIIYCTUMUM IIOPY-
IIeHH: IpaB i OCHOBOIIOMIOXHNX CBOOO TIOVIHNA.

O3HaKi KpUMiHaIbHO-
MPOLIECYasnbHOro CY/0BOM0
KOHTPO/I0 33 J0TPUMAHHAM NpaB
JIOZIMHN TifL Yac

JI0CY/10BOr0 PO3C/iAYBaHHS

3/ Pexomenpania Rec(2001)10 Komirery MinicTpis kpainam-unenam Papu €sporm Bifg 19 Bepecnsa 2001 p. 3a €BpONeNCbKMM KOJEKCOM
MOTTiIelIChKOi eTHKM Ta KoMeHTap o Hei (mpuitHara Komiterom MinicTpi Pagu €Bpornm Ha 765-My 3acigaHHi 3acTyIH MKiB MiHicTpiB) //
http://pravo.org.ua/files/Criminal %20justice/recl.pdf.

po3rnAan KIOIIOTaHb CTOpiH CTOCOBHO IIponecyaJlbHUX IINTaHb Y
MeXKaX 3MarajibHOCTi TOIIO.
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CynoBuii KOHTpONb 32 AOTPUMAHHAM NpaB NHWAMHM MNiJ 4ac A0CYA0BOMO
PO3CNiAyBaHHS NOAINAETLCS HA ABA OCHOBHI BUAM: NPEBEHTUBHUN (i0r0 e
Ha31BaTb NonepexyBasbHuii abo A03BiNbHMIA) | nocTdaKTYM (NoAaNbLINA
abo HacTynHuiA).

IIpesenmuenuil Cyf0BUII KOHTPOJIb 33 IPOLeCyaTbHYMM PIillIEHHAMM Ta JisIMY OPTaHiB JOCYJOBOTO PO3CTIi-
JlyBaHHS 3[[i/ICHIOETbCS Y TUX BUIA/IKAX, KO/IM HassBHA HEOOXifHICTh 0OMeXXeHHs OCHOBHUX KOHCTUTYIIili-
HJIX IIpaB 0co61. TakuM € KOHTPOJIb IIiJl Yac yXBaleHHs pillleHHs CTIYMM Cy/ifielo PO IPOBefieHHs NeBHOI
cmigyoi (posirykoBoi) Aii, 0OpaHHA 3aI00DKHOTO 3aX0Ry a00 3aCTOCYBaHHS {HIIIOTO 3aX0fy 3abe3neyeHHs
KPUMiHaJIbHOTO IPOBA/PKEHHS, 1[0 Iepefdadae MpoLefypy CyAOBOro KOHTPO/I. BifmosinHo, mpegMeToM
CYIOBOTO KOHTPOJII0 B TaKUX BMIIaJKaX He MOXXYTb BUCTYIATV B)K€ BYMHEHI Jil Ta NPUIHATI pilleHHA
BiJIOBiHMX OpraHiB 4M MOCaJOBUX OCiO.

Iodanvwuii koHmpony 3MiICHIOETBCA Yy TOMY BUIIAJKY, KOMM pillleHHA OPraHiB JOCYOBOTO PO3CIify-
BaHHA BXe NPUIHATI, a IpoLeCyalbHi Ail BUMHEHI. Y TaKOMy pasi CIIifgumil Cyfnsa Mae CIIpaBy 3 LiAMM Ta
pilleHHAMY, 110 BXXe BifOy/1uch Ta mpusBeny o oOMexxeHH: mpas i cBobox mopuun. [Ipy nopansiomy
KOHTPOJI His/IBHICTD CAYOrO Cy/AfAi IOJATrae y mepeBipli MpaBOMIpHOCTI 0OMeXXeHHs IpaB i cBOOOJ
JIIOIVIHY Ta iX BifIHOB/IEHHI Y pa3i HE3aKOHHOTO ITOPYyIIeHHA. BiH nonArae B peanisanii mponenypu ockap-
JKeHHS pillleHb, Aill 4y 6e3[isbHOCT] YIaCHUKIB KPUMiHA/IBHOTO IPOBa/XKEHHS.

He oxonniwowTbCs NpeBeHTMBHMM i MOAANbIINM CYA0BUM KOHTPOJIEM TaKi
MOBHOBAXEHHSA C/iAYOr0 CYAAI, K, HAaNPUKNaj, BCTAHOBNEHHS Ta MOHOB-
JIeHHs NPOLECYaibHUX CTPOKIB, PO3siA NUTaHb NpO BiABOAM, A0NMUT CBiAKa,
noTepniiioro NiJ Yac Z0CYA0BOr0 PO3CNiAYBaHHA B CYJ0BOMY 3acCifaHHi,
BUDILIEHHA NUTAHHSA NPO PEYOBI Z0KA3M TOLLLO.

Kpim TOrO, By CyfoBOTO KOHTPOIIO MOXKYTb 3ajeXaTy Bif iHilliaTopa — y4acHMKa KpMMiHa/JIbHOTO
IIPOBAJKEHH, KNI 3asABJIsIE KIONOTAaHHsA (CTOPOHA 3aXMCTY Ta/abo 0OBMHYBadeHHs) a60 BMKOHAHHSA
3ara/JIbHMX 00OB’AI3KIiB C/IiI40Or0 CyAAi IOI0 3aXUCTY IpaB JIIOAVHM 32 BiICYTHOCT] TAKUX K/IOIIOTaHb.
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1.2

MDKHAPOZIHHIA L0CBIA
CY/10BOT0 KOHTPOJIH0
3A IOTPUMAHHAM
MPAB JIOAMHM HA CTAJi

A10CyA0BOI0 PO3CAIAYBAHHS

Ilompy pi3sHOMaHITHICTD CY[OBUX CHUCTEM, CBiTOBa TeHJEHIiA
I[OfI0 TOTPebM B HASABHOCTI CY[JOBOTO KOHTPONIIO € OYEBUJHOI.
CypmoBuil KOHTpO/Ib 3a J[IOTPMMAaHHAM IIpaB JIOIVHU Iepef-
OayeHWiI He JMIIe y MPaBOBUX CUCTeMAaX KOHTVMHEHTAIbHOI
(pomaHO-TepMaHCbKOI) TPaBOBOI CiM'I, a TaKO)X — 3arajbHOTO
(aHIIO-aMepMKaHCHKOr0) IpaBa Ta MOXigHMX Bif Hux. IIpm nmpomy
HAOIbII MOIIMpPEHNMHM CrIocobamMy peajtisaiii I[bOro KOHTPOIIIO
BUCTYIIAIOTh YTBOPEHHs CIIelia/IbHUX CyAiB abo crerniamisamii
CaMIX CyZAJiB, HaZli/leHNX MOBHOBAXEHHAMH I[OJ0 CYIOBOTO KOHT-
pomo. TakyM 4YMHOM, y KpMMiHa/JbHOMY IIpOLieCyaqbHOMY IIpaBi
OaraTbOX KpaiH 3alpPOBA/PKEHUII IMPaBOBMII “IHCTUTYT CTig4Mx
CYAmiB”, TOOTO CyAAiB, AKi YIOBHOBaXKeHi 3abe3ledyBaTu HOTPU-
MaHHA IIpaB JIIOOVHM CaMe Ha JOCYZOBill cTafil KpMMiHaJIbHOTO
IIpolLiecy.

AHani3 MixHapoaHoro A0cBiAy CBiAYWTL Npo Te, WO Hapasi A0Mi-
HYWTb TPU OCHOBHi MOZENi Opradisaujii A0CyA0BOT0 PO3CAiAYBaH-
HA — dpaHLy3bKa, HiMelbKa i aHrno-amepukaHcbka. Game BOHM
3yMOBNIOWTb QYHKLiI Ta NpoLecyanbHi NOBHOBAXEHHS CYAiB Ta
CyAAiB, AKi 3a0e3neyyloTh CY/A0BMIA KOHTPOb 3a JOTPUMAHHAM Npas
NI0AMHY i Yac A0CYA0BOr0 PO3CAIAYBAHHS Y KPUMiHANLHUX cnpaBax
(amB. Tabn. 1.1).

37



Tabauusa 1.1

Oco611BOCTi OCHOBHUX CBIiTOBUX MoAenei
JI0CY/I0BOT0 PO3CJIiYBaHHSA KPUMiHANIbLHUX
npaBonopylleHb

OcobnuBocTi

Cy6’eKT po3crifyBaHHI

¢paHLy3bKa

CILZUNIA Cyns

HiMELbKa

IIOJIiLIis, IPOKYPOpP

OcHoBHi MoAeJli 10CY/A0BOTO PO3CiAYBaHHS

AHINo0-aMepUKaHCbKa

Iep>KaBHUIT 00BMHYBaY (IOJiLid,
CIIenicIry 611, KOpoHep, aTOpHeIt)

Cy0’€eKT CyOBOTO KOHTPOIIO 33 JOCYAOBUM
PO3CIigyBaHHAM

CITiUmii Cynas

CY[IA TiITbHUYIHOTO CYRY, AKUI
IIiJT 9ac KOHTPOJIIO 32 JOCYJOBUM
PO3CilyBaHHAM Ma€ CTaTyC
CIIiYOro Cyni

marictpar abo
BeJIMKeE XKYpi

Poib cypy mif 4ac JOCygoBOro po3ciifiyBaHH:

LOCY[J0OBE pO3C/Ii/lyBaHHA i
KOHTPOJIb 33 TVIMM, XTO J10TO
6e31ocepenHbO 3/1IICHIOE

CYHOBMIT KOHTPOJIb 32 JJOCY/IOBUM
PO3CIiTyBaHHAM

CYIOBUI KOHTPOJIb 3a
IIPaBOMIpHICTIO JiJi CTOPiH
00BUHYBa4YeHHA Ta 3aXUCTY

Ponp npokypopa i 4yac JOCyZ0oBOro po3caigyBaHHs

CTOpOHA OOBJMHYBaYeHHs

OpraH Ji3HaHHA i CTOPOHA
06BVHYBaYeHH

CTOpOHA OOBMHYBaYeHHs

Eranu gocyioBoro po3ciigyBaHHs

[i3HAaHHA Ta [IOIEPENHE CIiCTBO

Mi3HaHHS

nepBicHa siBKa (Initial
Appearance) Ta onepegHe
cnyxaHuA (Preliminary hearing)

OCHOBHi IOBHOBa)KeHHI CITIiFYOTO CyAAi a60 cyani
(cymy), AKuit BUKOHY€ (PYHKIIil KOHTPOIIO 32
BOCYROBUM PO3CIilyBaHHAM
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3[iIICHIOE TIOIIEPEeHE CIi[ICTBO;
KOHTPOJIIO€ [is/IbHICTD MOJIiLIiT;
PO3IJIAfIa€ IO CYTi CIIPaBU IIPO
KpMMiHaJ/IbHi IIpaBONOPYLIEHHS
HeBEeIMKOI TSXKKOCTI

3[II/ICHIOE CY/IOBUIL KOHTPOJIb Y
dopmi:

CaHKIIIOHYBaHHA 3aCTOCYBAHHA
npuMycy (30KpeMa 3aTpUMaHHs
Ta apelTy);

TIepeBipKy 3aKOHHOCTI IEBHMX
CIiTUMX MIiif;

BUPpillleHHA NUTAHHA IIPO
TOIyCTUMICTh OKpEMUX JI0Ka3iB

pO3IJIAfiae KIOMOTAHHS 1 CKapru
(mepeBipsie mpaBOMipHICTD Aiit
CTOPIH IIifi YaC PO3C/IiyBaHHs
CIIpaBMn);

PO3IIsAAE INTAHHS IIPO
3aCTOCYBAaHHI 3aXO/iB, IO
06MeXYIOTb KOHCTUTYIIilHI
paBa i CBOOOMN TIOVHII;
PO3IIIAMAE IO CYTi CIIPaBY IPO
HETsDKKI 37104MHM (MiczeMiHOPM)
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Bl ®panuysbka Moaenb

(panuysbka MoZenb (cniauvii cyaas cam 3AIMCHIOE J0CYA0BE PO3CAiAYBaHHA) nepejbayae, wo CRifyuii €
NpeACTaBHUKOM CY/I0BOi BNajy Nepuioi iHCTaHLji, — T06TOo BiH € cnigyum cyaaet. BaaeMunm Mix npokypopom
| CTiZYMM cyaeto OyAYITLCA B KOHTEKCTi 3araibHUX NPUHLMANIB BiAHOGMH MiX NpOKYpaTypoio Ta CyA0BOH BNa-
JI010: 0CTAHHS € HE3a/1eXHOI Ta CTOITb iepapXiyHo BMLE NpoKypaTypu. BoaHoyac npokypop CTOCOBHO CRiAYoro
CyAAi He BONOAIE XOAHUMM HArNAA0BUMI a0 KOHTPOSLHAMM NOBHOBAXEHHAMM, BiH Mae NPaBo 3BepTaTUcs A0
CcNiayoro cyaAi 3 KAONOTaHHAMM, OAHAK HE MOXXE HaZaBaTh BKA3iBKM.

3a QpaHIy3bKOI MOJE/IIIO 9iTKO PO3MEXOBYETLCS Ni3HAHHA Ta HOCymoBe crigctBo. HasaBHicTh iHdoOp-
Mallii Ipo BYMHEHMIT 3/I0YMH TATHE 32 COOOI0 IOJileiiChbKe [Ji3HAHHS, sIKe 3[iVICHIOETBCS IIifi HAT/ISA0M
npokKypopa. [lisHaHHA 3aKiHYyeTbCA HaJaHHAM YCiX MaTepianiB mpokypopy. Lli maTepianm iMeHy0OTbCA
nosinecbKuMu fokasaMu. IIpokypop Hafae iM I0puAMYHY OLIHKY i BUpillye NUTAHHA PO NMOPYLIEHHA
KPMMiHa/IbHOI CIIpaBy (II0YaTOK KPMMiHAIBHOTO IPOBaKeHH:) ab0 Ipo BiAMOBY B IjboMy. Bupimyioun
NUTAHHS PO MOYaTOK KPMUMIHANTBHOTO IPOBAKEeHHs, IPOKYPOp HaIpassie 3ibpaHi mosinieo foKasu
y CIIpaBax IIpO Ma/Ji03HaYHi KpMMiHa/IbHI IPaBONOPYIIEHHsS 6e3I0CepeHbO [0 CYAY, a y CIpaBax Mpo
Oi/1bII TSKKI IPaBONMOPYLIEHHA— [0 cliffaoro cyaai. OcTaHHi po3IOYNHAE He3aIeKHe PO3C/IiIyBaHH,
sIKe TIPOBOANUTD Yy ITOBHOMY 00cs3i; Hajjani Ipey AB/sA€ MiZ03pIOBAHOMY OOBMHYBadeHHs ab0 3aKpyuBae
cripasy. Ilig 9ac 1boro caifcTBa IPOKYpOp BUCTYIIAE Y CIPaBi CTOPOHOI OOBVHYBaYeHHS.

Y 2000 p. y Opanuii npoBefeHa KapAinHaabHa peopMa KpUMMiHaIbHOTO Ipolecy. by ckacoBaHi mos-
HOBQO)XEHHA CJIiIYOTO CYAAi IIOMO B3ATTA MiJO3PIOBAHOIO IIifi BapTy, Lii IOBHOBA)KCHHA HaflaHi HOBIil
crieniayisoBaHiit CyfoBiil mocamosiit ocobi — “cynmi 31 cBobopu Ta yB’s3HeHHs” (juge des libertés et
de la détention). BogHouac irypa cmifdoro cymii B KpMMiHaIbHOMY IpoLieci 3ajamiumiacs, Xoda i 3
Iello 3MiHEHMMU IIOBHOB)KEHHAMU (30KpeMa, BiH BTPATMB IIPaBO CaMOCTITHO IpUIIMaTy pillileHHs PO
3aCTOCYBaHHA 3alI00DKHOrO 3aX0/ly B3ATTA IIiJl BapTy Il IPOIOBXKEHHA CTPOKIB TPUMAHHA IIiJi BapTOIO).

Bapro 3asHaunTy, 10 KpaiHaMM-IOCTiJOBHUKaMM (PPaHIy3bKOI MOZie/Ii B CWJIy iCTOPMYHMX IIPUYUH €
Icnanis, Benbris, KoponiscrBo Hinepnanayu. Bonu nosHicTIo a60 37e6i1b1I0r0 3amo3n4mIn ONMCaHi
IHCTUTYTH.

H Hiveubka Moaenb

Himeupbka Mozenb nepeabayae, o cniavi cyAAi 3AiACHIONTb NUWIE CYA0BUI KOHTPOL NiJ Yac A0CYA0BOI0 PO3-
C/liAyBaHHS. IHCTUTYT cRifyoro cyazi v Uil AepxaBi npeAcTaBNeHuid y BUINSAI AinbHUYHOTO cyAAi (To6TO CyaAi
NepLoi iHCTaHLii — AiNbHUYHOTO CYAY), AKUA MOXE BUKOHYBATU ponib chiayoro cyaai (ermittlungsrichter).

3a 1i€ei Mofieni JOCYoBe pO3CIiAyBaHHA 3[iJICHIOETbCS Ha PiBHI IPOKYPOPCHKO-IIOMILIEeIChKOTO Hi3HAHHS.
[TutaHHA W0 0OMEXeHHA HalBaXX/IMBIIINMX KOHCTUTYIHIHUX IIpaB 0COOU BUPIIIYIOTbCA 32 JOIIOMOTO0
LIMPOKOT'0 CYIOBOTO KOHTPOJIIO.

Tak, Ha BifMiHy Bif (paHIy3pKUX CHTYMX CYAAIB, AKi 3ilICHIOIOTH IOBHOILiHHE KpUMiHaJbHE IIPO-
BaJKeHHsA, HiMenpki cmimgui cymai (ermittlungsrichter) sgiiicHioI0TD /MIe CymoBMIT KOHTPOJb IIifi Yac
IIPOKYPOPCHKO-IIOILIEICHKOTO [Ii3HAHHA.
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3okpeMa, crigunit cyaad B ABcTpii Ta HiMeuunHi 3ilicHIOE CymoOBUIT KOHTPOJIb 3a 3aCTOCYBaHHAM 3aXOfiB
IPOL[eCYaTbHOTO IPUMYCY i Yac AOCYOBOTO PO3CTiyBaHHA, a TAKOX 3abe3ledye JOIMyCTUMICTh OK-
peMux nokasis. IIpy npoMy, BifloBifHO KO 3akoHOmaBCTBa HiMeuunHm, OiANBbHICTD CTZYUX CYAAiB HE €
C/1if90t0 yHKIi€l0, a TIOB’sI3aHa 3 BUPIIIEHHAM IUTAHHA LIOAO TPYMaHHA OOBMHYBA4eHOTO IIifi BAPTOIO
a00 J10ro HaIIpaB/IeHH: 0 ICUXIaTPUYHOTO CTAI[iOHAPY, CAHKI[IOHYBaHH Te/le(OHHOTO IPOCTyXOBYBaHH I,
HepeBipKM 3aKOHHOCTI OOIIyKY, ITpOBeileHoro Morilier 6e3 cymoBoro pimenHs. Leit xe cyans nepesipse
3aKOHHICTb Ta OOIPYHTOBAHICTD aKTiB MOJILIil YM IPOKYPATYpH, IOB A3aHNX i3 PO3CIiAyBaHHSIM.

3a HIMEebKUM IPAaBOM € MPABUIIO, 3TiTHO 3 AKUM 0COOMUBO 3HAYHEe 0OMEXKEHHST OCHOBOIIONOXKHIX MTPaB
JIOAVHYU MOXKe OyTu 3[iliCHeHe /yile CyZOM, XO4a B OKPEMUX HEBIIK/IaJHMX BUIIAJKaX TaKe pillleHHS
MoOXKe IIpuiiMaTy it Ipokypop. 3aranom signosigHo go KIIK ®PH cnigunit cynna NOBMHEH JIMIlLe IepeBi-
PUTH, 4N [1ifl, IPO AKY JJieThCA y KJIOIOTAHHI, 3a VX 00CTAaBMH € JOIYCTYMOIO 3 IIOIVIANLY 3aKOHY. [Ipyroo
KaTeropi€lo MpolecyanbHUX Aiif, AKi HifIAraloTh KOHTPOIIO 3 OOKY CyAni, € mepep6adyeHi 3aKOHOM CYHOBi
npouecyanbHi mii. TyT cynas nopag i3 ZomycTUMICTIO IpoliecyanbHOI Ail MOBMHEH TaKoX IepeBiputu it
06IpyHTOBaHICTH (CKaXXiMO, HasIBHICTb HOCTATHIX MifiCTaB [/ B3ATTA Iif BapTy)™.

IIpoxyparypa i momineicbKi BIpaBi 3aTpuMaTy MifO3PIOBAHOr0. 3aTPUMaHMII He Ii3Hillle HaCTYIHOTO
IHs TTOBMHEH OyTH JOCTAaBIEHWII A0 JUIBHUYHOTO CYAAL A/ HONUTY i BUPIlIEHHS NUTAHHS IPO aperuT
(y TakoMy BUIIQZIKy Iieil CyAns BUIa€ Haka3 Ipo apemt BigmosigHo mo § 114 KIIK ®PH). dinpHnaHnix
CyHJs Ma€ TaKOX IIpaBO Ha BUPILIEHHS NUTAaHHS PO IIOfjajibllle TPUMaHHSI OOBMHYBAauyeHOTO IIif
BapTOIo.

HecknagHo noMmiTuTH, W0 YKPaIHCbKWA BapiaHT CY/J0BOT0 KOHTPONW 3a
JIOTPUMaHHAM NpaB NIOAMHYM NiJ, Yac J0CYA0BOT0 PO3CNiAYBaHHA YBibpas
binblue enemeHTiB came HiMeLbKoi MoJeni opraisawii A0cyA0Boro pos-
c/igyBanHs. BoaHoyac BiaMoBa BiZ Qirypu cyaai, SKuil BAKOHYE QYHKLLi0
CNiAY0ro, Ha KOpUCTb MOCWIEHHA HA J0CYAO0BOMY eTani KpWUMiHaNbHOIO
NPOBAKEHHS Poni N OYHKUIA CYAAI, SKUA 3AIACHIOE CYA0BUIA KOHTPONb 32
JIOTPUMaHHAM npaB i cB06O0J Y4aCHUKIB NPOLLECY, MOXHA LiiIKOM BM3HATH
3arasbHOEBPONEHCHKON TEH/EHLLEH.

Il AHrno-aMepvMKaHcbKa cMCTEMa NpaBa

XapaKTepHoH PUCOH aHIN0-aMepPUKAHChKOro KpUMIHAIbHOTO NPOLLECY € MO0 3MaranbHicTb. MeTa uboro npouecy,
K i Y CUCTEMi KOHTMHEHTANbHOrO NpaBa, NONArae B YXBasieHHi CNPaBeAJIMBOIO PillleHHs Y KPUMiHANbHIN CnpaBi
B YMOBaX Heynepe/XXeHocTi Ta noBary A0 Npas i CBOOOJ, M0OAMHN Ta FPOMAASHUHA.

Y Benukiit bpuraHii xo4a it HeMae Takoi IT0cafjoBol 0coOu, AK CTT4MII CyAns, OfHAK CYIOBUIT KOHTPOJIb 3a
IOTPMMAHHAM IIpaB JIIOVIHA € HEBil'EMHOI0 CK/IaZJOBOIO YChOTO CYJOUMHCTBA.

Bin mosrae sk y Hars/i 3a MpaBOMIPHICTIO AisIBHOCTI MOJILEVICPKIUX Ta {HIINMX HOCaZoBMX OcCib mim yac
pO3CiyBaHHA, TaK i B IPUIHATTI Ha IJbOMY €Talli IPOLeCY pillleHb, Bifl AKX 3a7€KUTD O/ KpUMiHa/lb-
HOTO IIPOBAJ)KEHHA 3arajloM.

5/ OcHoBu KpuMinambHoro npouecy ®eneparnsroi Pecrry6nikn Himewunna / [B.A. Casuenko, S.I. Conosiit, B.I. ®enux, B.JI. YOpunmms]. X. :
“IlpaBo”, 2017. C. 56.
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CynoBmit KOHTPOJIb IIiJ] Yac MOIepefHbOro po3ciifyBanua y Bemukiit bputanii moxe 6y 3piiicHeHuit y
Takux ¢opmax: 1) 3acTOCyBaHH:A 3aXOfiB IMPOIECYaNbHOTO IPYMYCY 3a PillleHHAM CYZY; 2) IPOBapKeHHS
CTimuuMX Aiit 3a pinteHHAM cyny; 3) nponenypa Habeas Corpus (cymoBuit Hakas mocafosiit 0co6i, Bifmosi-
Ja/bHil 32 TPMMaHHA IIiJO3PIOBAHOIO IIiJ] BAPTOI0, IIPO JOCTAB/IEHHSA ApEIITOBAHOIO /IO CYAY i IMOBi{OM-
JIeHHA TIPO 4Yac Ta IpUYMHY apewty); 4) Bigganna go Cyny Koponu (nmonepente cnyxaHHA y cypi).

Caoeto ueproto, y CIITA cygnoBuit KOHTponb (ab0 HAIJIAf, K Ha3MBAIOTh II0 [i/IbHICTh aMepUKaHChKi
aBTOPM Ta JAOCTIZHUKY IIPaBa) € BUPa30oM KOHCTUTYIIIOHA/MI3MY i CK/IaJlOBOI0 CUCTEMU CTPUMMYBAHb Ta
mpoTuBar’, o 3abesneuye i mporonomenoro Koncrurynieo npuununy noginy srag. Y CIIA girors
“cymni marictpary” (“magistrate judge”) abo “marictpatn” (“magistrate”), a caM KpuMiHaJIBHMII IIPOLIEC
nopibHMIT 10 KpUMiHa/IBHOTO Tpoliecy y Bennko6puranii. [lo IOBHOBa>KeHb CyAfIiB MariCTpaTy B KpMMi-
HasmpHOMY nponeci CIIIA HanmeXXUTh Taki: a) po3I/sy KJIOIOTaHb i cKapr (ImepeBipKa IpaBOMipPHOCTI Aiit
IOPYCTIB IIifl Yac po3C/IifyBaHHsA CIIpaBn); 6) pO3IJIAL CIIPaB IPO MICAMMIHOP IO CyTi; B) pO3IVIAL IUTAaHb
PO 3aCTOCYBaHHS 3aXOfliB, IIJ0 0OMEXYIOTb KOHCTUTYLIiHI paBa i cBoboau mopyHu. BogHowac cynns
MaricTpaty KOHTPOJIIOE RisIbHICTD MOMLil Mif Yac po3CIiAyBaHHA, OCKIIbKM Iie He BIIpaBi pobutu
CTOPOHMU Y CIIpaBi.

H /JlocBia nocTpaAsHCLKUX JepKaB

CninbHo pUCOI KPUMiHANbHOTO NPoLecy DiNbIIOCTi UMX AEPXaB € Te, WO CYA0BMIA KOHTPONb 3 J0TPUMAHHAM
npas JIAVHU Ni4 Yac A0CYA0BOI0 PO3CAiAYBAaHHA 3AINCHIOETLCA CMELiaNbHO YNOBHOBAXEHOK HA L Mocago-
BOI0 0C000K — CAiguMM cyaaein (cyaAeto 3 NonepeaHbOro (p,ocyaosoro) cniactea (EcToHis, ﬂmsa) CYAJAEH0
3 KpUMiHabHOTO nepecnmyBaHHﬂ (Monpgosa) abo cyaaeto- MarlcrpamM (rpy3m)) Mpu LibOMY TaKui CYA0BUiA
KOHTPO/Ib, AIK NPABUNO, 3AICHIONTL OPAUHAPHI CYAZI, SIKi He 3BIHbHBHI Bi/l iHWOI CyA0BOI AiSNLHOCTI. EAVIHVIM
BUHATKOM € MonzoBa, cya0Ba cuctema sKoi byna AonoBHEHa “CyAJel 3 KPUMIHANLHOTO NepeciifyBaHHs” AK
ABTOHOMHMM E€/IEMEHTOM.

[TpuHarifHO 3a3HAYMMO, IO 3araJIbHOK OCOONMMBICTIO MOCTPAISHCHKMX KPAiH, sKi POMIMPUIN CKIA[
YYaCHMKIB JOCY/IOBOTO POS3CHiflyBaHHA, CTaja I0ABAa B IX KPMMiHAJIbHMX IIPOLIECYa/IbHUX KOMEKCax
cTaTeil, CIeljia/IbHO NMPUCBAYEHUX CTATYCy “CIifdoro cymai’. BifmoBimHi momoxxeHHs MOXKHa 3HAWTH B
KIIK JIntu (ct. 19, 173), Ecronii (ct. 21), Jlatsii (cT. 40-41), Mongmosu (cT. 41), Kasaxcrany (c1. 55-56)
i Kuprmsii (ct. 31).

I3 3aranbHoi TeHAeHLT BuOMBaETbCA NMwWe YKpaiHa, AKa BiaMoBMAacA Bij,
cuctemarusanji HopM npo cniayoro cyaaw — KIMK Ykpaibm He MicTutb
OKPEeMoro nepeniky 1oro 3aBAaHb Ta NOBHOBAXEHD.

42

1.3

NEPEAYMOBU BUHUKHEHHS
CyZ10BOI'0 KOHTPOJIKO
HA CTAZII 0CYZ0BOI0

PO3CJII1yBAHHS B YKPAIHI

Ha tepuropii Vkpainum me B XIX CTOMTTI #isfnu mponecyanbHi
KOfleKcH pisHmx immepiit — ABcTpo-Yropcbkoi (1873 p.) Ta
Pociricpkoi (1864 p.). ObunBa KofeKcu 3a CBOIM 3MiCTOM HaleXXau
[0 3arajabHOI 3aXiJHOEBPOIIENCHKOI Tedil B Haylli KpUMiHaIbHO-
ro IpOLEeCyaNbHOIO IIpaBa, TOXX MICTM/IM BiZOMiI HaM TrapaHTil
3MarajibHOCTi Ta CYZOBOIO KOHTDOJIIO, NpoTe B pisHilt ¢opmi
Ta obcArax.

flKu10 BECTV MOBY PO CYA,0BUIA KOHTPOJIb B YKPAiHi, TO TOYKOH BiZNiKy BapTO
BBaxaTi Apyry nonosuHy XX ctonitrs. Came ToAi 0cTaT04HO 3aKpinunach
MOZE/b NPOKYPOPCHKOro HarsAy 3a A0TPUMAHHSAM Npas i cB0bOA NHOAN-
HW, SIKa inle Yepe3 baraTo PoKiB NOCTYNoBO BiaAana L QYHKLi cyay.
Jlo Lb0ro MOMEHTY C/TiZIuviA CYAAS TO BUHUKAB, TO 3HUKAB, MY LibOMY MaB
pi3Hi GyHKUi, Tenep e dYHKLLiA cyA0BOT0 KOHTpONH byna cdopmoBaHa

i po3suBanach.

KIIK YPCP 1960 p., yxBaneHuit Ha migctaBi “OcHOB KpMMiHasIb-
Horo cypounHcTBa Corosy PCP i corosnux pecny6mik” (1958 p.),
3aKpinyB HeOOMeXeHMIT i TTOBHOB/IAJHMUII IPOKYPOPCHKMIT HATTIAL,
Y KpUMMiHa/bHOMY IIPOBa/KEHHI, Y TOMY YMC/i 11 32 IOIepenHim
(mocymoBum) poscrmigyBanHAM. Cyp mociB 3Bu4He 1A cebe micre
OpraHy IpaBOCYAns i QyHKIiA BupilleHHA KPUMiHAa/IbHOI CIIpaByU
CTajIa BUHATKOBOIO IIPEpOraTUBOI0 CYAY, TOOTO CyIOBMII KOHTPOIb
Ha II0IlepefHbOMY PO3C/IifyBaHHi B Ti yacu He OyB IepepOaueHmil.
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Yci cnipdi i, mo o6MeXXyBanu KOHCTUTYIiIHI TpaBa i cBOOOAY IPOMaJIsiH, 3aCTOCYBaHHS 3arl001KHOTO
3aXO0Jy y BUIJISIZI B3ATTA Iif| BapTy 3/iJICHIOBA/IICA 3a HAITIAIOM T HA MifACTaBi caHKIil mpokypopa. Takum
YYHOM, IPOKYPOP 30CEPENNB YCIO IOBHOTY NPOIieCyaNlbHNUX IIOBHOBAXKEHD 3a PillIeHHAMMY, 1O IPUIIMaINCS
Ha [oIepegHbOMY po3caifyBanHi. PakTiyHO 1 ABi PyHKIII 3a/IMIITaMNCDh K OCHOBHMII CYZOBUIT KOHTPO/Ib
3a gocynoBuM crifctsoM i B HacTynHux KIIK YPCP (Ykpainn) ax BKIOYHO 0 yepBHA-mumHA 2001 p.

ITpo Heo6XifHICTh BCTAHOBJIEHHA CYZOBOrO KOHTPO/IIO B YKpaiHi Biepiue 6y/10 IIPOroIoeHo y IIOCTaHOBI
BepxoHoi Paygut Ykpainn Big 28 xBitHA 1992 p. “IIpo Konnenuito cynoBo-mmpaBoBoi pedopmu B YKpaiHi.
Y pospini II njiei mocranoBy “OCHOBHI IpMHIMIIN CY/I0BO-IIPaBOBOI pehopMm” 3a3HAYAIIOCH, IO OFHUM i3
TaKMX IPYHIMNIIB € “BCTAaHOB/IEHHS CYJOBOTO KOHTPOJIIO 32 3aKOHHICTIO i OOIPYHTOBAHICTIO IIpOLieCyab-
HIUX pillleHb C/TifJYNX OpraHiB, AKi 0OMeXyITb IpaBa rpomManss’. Y posgini VII “Eranu cymoBo-npaBoBoi
pedopmn” 3a3HavanoCs, IO MepIInii eTarn 1iel pedopmu nependadae po3poOiIeHHs 3MiH i JOIIOBHEHD 710
KIIK Ykpainy npo cymoBy nepeBipKy 3aKOHHOCTi apemTy abo yTpuMaHHA 0coOu IIifi BapTOIo.

Came Tomy 15 rpypHa 1992 p. 6yB yxBaneHuit 3akoH Ykpainu “IIpo BHeCeHHs HONOBHEHD i 3MiH 10 fes-
KIX 3aKOHOAaB4MX akTiB Ykpaiun™. Ilum 3axonom KIIK 1960 p. 6yB gomoBaeHmit ct. 99-1 “OckapxeHHA
pillieHb PO BiZIMOBY B MOpYyLIEHHI KpUMiHaIbHOI cripaBn’, CT. 236-1 “Ockap>keHHS 10 CyAy IIOCTaHOBU
PO BiIMOBY B MOPYLIEHHI CripaBn’, CT. 236-2 “Po3ryisf cypfelo cKapri Ha IOCTAaHOBY IIPO BiIMOBY B
HOpyLIeHHi cipaBu’, ¢T. 236-3 “Ockap>keHH: 10 CYAY CaHKILIl IPOKypopa Ha apelrT, cT. 236-4 “Posrsan
CY[IOM CKapru Ha CaHKIIl0 MMPOKypopa Ha apemrt’, cT. 236-5 “Ockap)KeHHs 1O CYAy HOCTAHOBU IIPO 3a-
KPUTTSA CIIpaBU, CT. 236-6 “Po3riap cyppero ckapryu Ha IIOCTAHOBY IO 3aKpUTTA crpasyu’. Kpim Toro,
Oynu BHeceHi JJOIOBHeHHA 10 cT. 234, 236 KIIK Ykpainu, 3a skumu gii ciaiguoro, mpokypopa MOXYThb
6y Ty ocKapyKeHi 10 Cymy.

OAHak, nonpu yci Ui HOBOBBE/AEHHS, HEODXiAHICTb MOAANBLIOIO BAOCKOHANEHHS YKPAiHCbKOI
CHCTEMM CYA0BOT0 KOHTPO/II0 32 JAOTPUMAHHAM NPaB JOAMHN ANA BITYUIHAHUX | MiKHAPOAHUX
eKcneptie byna oyeuaHot. Y LboMy 38’a3ky y BucHosky [apnamentcbkoi Acambnei Pagu Esponu
Bz, 26 BepecHs 1995 p. No 190 “llloao Betyny Ykpaiku Ao Paau EBponn”, a TaKox pexomeH-
Jaliax i pesontoLiax Ljiei eBponeicbKoi iHCTUTYLLT 040 BUKOHAHHSA 000B’A3KiB Ta 3000B’A3aHb
Ykpaiiu (3okpema pekomexaauii No 1416 (1999), pesonwouii No 1194 (1999), pekomenaauii
No 1513 (2001), pesontouji No 1244 (2001), pe3ontouil No 1262 (2001), pesontouii No 1346
(2003), pesontouii No 1466 (2005)) HeoaHOpa30B0 Haro/oLWYBan0cA Ha HEOOXiAHOCTI NPUAHATTS
HallIo0 ePXKaBo AKICHO HOBOTO KPMMiHANbHOTO NPOLLECYAbHOTO 3aKOHO/ABCTBA.

IToganpmoro posBUTKy CYIOBUIL KOHTPO/Ib Y KPMMiHa/IbHOMY IIPOBa/I)KE€HHI 3a3HaB I/l YaC IPOBENEHHA
TaK 3BaHOI “Majoi cypnoBoi pedopmn’. ITourToBxoM 10 pedopM y cdepi CyJOUMHCTBA CTAB CIUIUB CTPOKY
nii ITepexiguux nonoxenp Koncrurynii Ykpainm, ki Ha I'ATb POKiB BiiTepMiHyBa/Iu BTi/IeHHSA KOHCTH-
TYLi/IHMX HOPM, IO Iepef0adany IIiIKoM HOBY JyIg KpaiHyM MOJENIb CYAOYCTPOIO.

21 yepsHs 2001 p., 3a AeKinbka AHiB A0 3aKiHyeHHs Aii [lepexianux nonoxenb KoHctuyuii
Ykpainu, BepxosHa Paga Ykpainv B aBpanbHoMy MOpSAKY NPUAHANA NaKeT 3 AECATU 3aKOHiB
NPo BHECEHHS 3MiH 0 3aKOHOAABCTBA Y Cepi PYHKLOHYBAHHA CY/0BOI CUCTEMMU, AKUMU 3HAYHO
PO3LIMPEHi NOBHOBAXEHHS CYAY Ha CTaAii A0CYA0BO0 PO3CANiAYBaHHS.

[ToBHOBaXKeHHsI CyAy Ha CTafiil JJOCY[OBOrO PO3CIiAyBaHHA Oy1M 3HAYHO POSIIMPEHI Ta BKIIOYAIN

pO3I/IAL TaKUX NUTAHD:

1) o6paHH:, IPOOBKEHHS Ta 3MiHa 3aLI0061KHOTO 3aXOAly Y BUIIAAI B3ATTA IiJ| BapTy (apeuity) migospio-
BaHOI/06BMHYBaYeHOI 0cO0M;

2) HafaHHI AO3BOJY CIYOMY/IPOKYPOPY Ha OOLIYK >KMT/IA Ta iHIIOTO BOMOAIHHS 0Co0u;

3) HaK/IafileHH:A apelITy Ha KOPEeCIOH/EHIi0 Ta 3HATTA iHdopMauii 3 KaHa/IiB 3B’A3KY;

4) owAm XXNTIA 4y iHIIOrO BOJIOAIHHA 0cobu (KpiM OrIAfy MicLiA NOfii MO>K/IMBOrO BUVHEHHSA 3/I0YMHY);

5) HampaBJIeHHs IiJ03PIOBaHOI/00BUHYBaYeHOI 0COOM Ha CTAl[iOHAPHY CYHOBY — MeAMYHY, ICUXiat-
PUYHY 4M IICUXONOTO-IICUXIaTpUIHY eKCIIepTU3Y;

6) OCKapKeHHA Aiil CILAY0ro Ta HpOKypopa.

44

YxBasieHi 3MiHM CTOCYBa/INCh TaKOX cepyt KpYMiHaIbHOTO CYJOYMHCTBA — /10 BUK/IIOYHOI KOMIIeTeHIIii
cyny Oynu BigHeceHi IMTaHHA OOpaHHs 3all00DKHOTO 3aXOAy y BUIIAAL B3ATTA IiJ BapTy Ta IPOJOB-
JKEHHsI CTPOKY TPMMAaHHs 0COOM IIiJi BapTOIO, CAHKI[IOHYBAHHS NPOBEJEHHS OI/IAAY Ta OOLIYKY XXUT/IA
a60 iHIIOrO BOMOJIHHA 0CO0M, @ TAKOXK HAKJIa[IeHHs apellTy Ha KOPeCIIOHAEHIIio i 3HATTA iHpopMauii 3
KaHaJIiB 3B’AA3KY, 3BIIbHEHH: BiJj KpMMiHaIbHOI BifiIOBiZaIbHOCTI 3a HepeabimiTyIouMMu o6CcTaBMHAMYU
tomo®. [Ipu ipomMy ByKe TOf iITa MOBA PO 3aIPOBA/PKEHHS IHCTUTYTY CI[Y0T0 CYAAi /I 3a3HAUYCHNX
1iisIelt, OfHAK Ile MATAHHA IeNyTaTy “3a/MIININ Ha TOTIM~ — Mail0yTHIO IIOBHOLIHHY CYAOBY pedopmy,
AKa 3 TIOPAAKY IEHHOTO He 3HMK/IA’.

Ha aymky pospobuukis KIMK Ykpainm 2012 p., ueit KoHtponb MaB “no-
BepxHeBuit”, dopManbHuil xapaktep. Komnetenujis cyai byna obmexeHa
po3rnaAoM GOpPManbHOI CTOPOHW NMUTAHHS, HANPUKNAZA, “4X 3 NPaBUNbHOI
OykBM HanucaB NPOKYpOp Y MOCTAaHOBI Ty uu iHwy piv”. Cyaasamu He
JOCNIKYBAaNUCh MUTAaHHA O0OIPYHTOBAHOCTI NiZ03pK, HASBHOCTI PU3MKiB
YXWUNEHHS Bij, A0CYA0BOT0 PO3CAiAYBaHHS Towo. AZ)Xe 3a CTa0K NPaBoBoOH
TPaAMLEw NOKNAAANOCh HA OpraHv NpOKYpaTypW, CyA BUKOHYBAB MlLE
“dopManbHo-TEXHIYHY YHKLLi0 nepeBipku”.

Y rtpaBHi 2008 p. Ykasom IIpesunenrta Ykpainu Oyna sarBepikeHa “KoHlenuis pepopMyBaHHS Kpu-
MiHanpHOI foctunii YKpainn'. Peanisauis Konnemnmii mana 3abe3meunty rymasisaniio KpuMiHaabHOTO
3aKOHOMIAaBCTBA, YNOCKOHAJIEHHSA KPMMiHaJbHUX IPOLIECYyaJbHUX HOPM i CYMIDKHOTO 3aKOHOJaBCTBa,
30KpeMa 3 ypaxyBaHHIM CBITOBOTO IOCBify, IepeOyAOBYy opraHisaliiiHo-QyHKI[iOHaIbHOI CTPYKTYpHU
KpMMiHa/IbHOI I0CTHUIIi], MiABUIIEHHA eeKTUBHOCTI KPUMiHA/JIBHOTO CYJOYMHCTBA Ta ITOCU/ICHHS 3aXM-
CTy IIpaB Ta iHTEpECiB IIOAVHMN.

ITporsarom 2006—2011 pp. roryBaBcAa HoBUII KpuMmiHajnbHMII IpoliecyanbHMII KoJeKC YKpaiHu,
KNI TPUIHATO BBAXKATM TAaKUM, IO 3aIO03UYNB 0arato iHCTUTYTIB 3 aHITIO-aMePUKAHCHKOTO 3Ma-
raJ7bHOTO NPOLECY Ta HiMEIbKOTO KOHTMHEHTAaJIbHOro. BogHOYAac y 4acTMHiI CyJOBOTO KOHTPOIIIO
pospo6uuku KIIK Ykpainm mig gac po6odoi rpyny HOBifOMMIM, IO KOHIENTYaJIbHO CIMUPANTNCh
caMe Ha aHIJIO-aMEPUKAHCbKY Mojenb. Ajle B YacTUHi “BunucyBaHHs moj0XeHb Kopekcy, To6TO
HOPMOIIPOEKTYBAJIbHIl, aKTMBHO BUKOPUCTOBYBAINUCh IpolecyanbHi kogekcyu JIuteu (2002 p.) Ta
Pymysii (2010 p.).

Bpemrri-permr, y 2012 p. 6ys yxBanennit KIIK Ykpaiun, skuit BBiB y KpMMiHa/IbHMII ITPOIIeC HOBOTO y4ac-
HMKa — C/IiJYOTo CYZ/I0, B0 AKOrO IOBHICTIO IepeiillyIo MUTaHHA CYI0BOTO KOHTPOJIIO 3a JOTPYMAHHAM
paB i cBOOOJ MIOAMHM TIif] Yac JOCYAOBOTO PO3CIilyBaHHS.

D YBeAEHHS B KpUMiHanbHuiA npouec Ykpain dirypu cniayoro cyAi Sk OKpeMOro npoLecyanbHoro cy6’exta
Ha CTajii J0CYA0BOT0 PO3CAiAYBaHHA OINbWIICTIO YKPAIHCbKUX HOPUCTIB BU3HAETbCS MO3UTUBHMM KPOKOM
BiTYM3HSAHOTO 3aKOHOJABLIS.

Ilert mpaBoOBMIT IHCTUTYT MOKIMKAHWIT 320€3MeYNTH PO3BUTOK KPYMIiHAIBHOTO IIPOLIECY, 30KpeMa, LIJIA-

XOM TaKMX HOBOBBEJE€Hb:

a) CKacyBaHHA MOHOIIOJIBHOTO IIpaBa HAIJIA/ly OpraHaMy IPOKYpaTypy 3a AisIbHICTIO OpraHiB JOCYAO-
BOTO pO3CIIifyBaHH;

6) 3abesmedeHHs PIBHUX IIpaB Ta TapaHTIil JOTPUMAHHSA 3acajii 3MarajbHOCTI CTOPOHaM OOBMHYBa-
YEHH: i 3aXUCTY, VBI/IBHOMY IIO3MBaY€eBi Ta BifIOBiflayeBi TOLLO;

B) TIOCM/ICHHA 3aXMCTY IIPaB JIIOIMHM BijJj BTaJHOTO TMCKY Ta HEIIPaBOMIipHUX Aiil 3 60Ky opraHis oCy-
TOBOTO PO3CIiyBaHH;

5/ Xomuncoxa-Hop O.3. Brizms “manoi cynoBoi pepopmir” Ha pO3BUTOK CYOBOi cucTeMy YKpainu: opranisariitni aciektn // O.3. XoTnHCbKa-
Hop / Cynosa anensaunis. 2016. Ne 1. C. 8.

6/ Cnedsv C. Mana cynoBa pedopma 110 CaHKIIiI0 Ha apelT 3Bepraiitech y cyz // Tasera “JIsepkano TixHs", 22 yepsHa 2001 p. // https://dt.ua/
LAW/mala_sudova_reformapo_sanktsiyu_na_aresht_zvertaytes_u_sud.html.
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Cxema 1

Eranu dopmyBaHHs cyaoBoro
KOHTPOJI0 Ha CTaAjl A0CY/0BOr0
po3ciayBaHHs B YKpaiHi

rpyAeHb YyepBeHb KBIiTeHb

1960 p. 2001 p. 2012 p.

M\ N\ I M\ I M\

\ Y Y \ Y \

a0 1
XIX \ KBITEHb TPYAEHb | TPaBeHb :
CTOMITTS ! 1992 p. 1992 p. : 2008 p. !
1 i 1
KIIK Ykpainu “Mana cymoBa HoBa pemakirist
: (YPCP) : : pedopma” : KIIK Ykpainn
0CTATOYHE 3aKPin/IeHHA NaKeT 3 JeCATH 3aKOHiB YBEJEHHSA B KPUMiHANbHUIA
| MoJeni NPoKYpopcbKoro | | MpO BHECEHHS 3MiH A0 | npouec Ykpaitu dirypu
: Harnsay 3a A0TPUMAHHAM : 3aKoH0AaBcTBa Y cdepi : CNiaYoro CyAAi K 0Kpemoro
i npaB i cB000J NHAMHK E E (YHKLiOHYBaHHS CY/0BOI E npoLecyanbHoro cyb’exra
: : 5 CUCTEMM, IKUMM 3HAYHO 5 Ha cTazji Z0cy/0B0I0
: PO3LLIMPEHi NOBHOBAXEHHA ! PO3CJiAyBaHHA
CYAy Ha CTaAil A0Cy/A0B0I0

npolecyanbHi mocTtaHoBa BepxoBHoi Pagu  3akon Ykpainn Po3c ni JYBaHHs Ykas IIpesugenta Ykpainu
KoJIeKCH ABCTpO- Yxkpainu “IIpo Konuemnriiro “IIpo BHeCeHHs “ITpo 3aTBepmKeHHS
Yropcbkoi (1873 p.) CYHOBO-IIPaBOBOI pe)OpMM  TONIOBHEHD i Konuenuii pe¢opmyBanus

o - s
ta Pociitcpkol B YKpaiHi

iuepualBoap): BNEPILIE 3a3HAYEHO

npo HeobXiZHicTb
BCTAHOBJIEHHS CY/0BOr0
KOHTPOJIH0 32 3aKOHHICTH

i 06rpyHTOBaHICTIO
NpoLecyanbHUX pileHb
CNiAYnX OpraHis, sKi
00MEXyHTb NpaBa rpoMajsH

3MiH 10 TeAKIX
3aKOHOJ[aBUMX
aKTiB YKpaiHu”

KPVMiHa/IbHOI FOCTUIIiT
Ykpaian”
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1) BBefleHHs HeyIepeKeHOro apOiTpa, sSKuil Mae MOXIMBICTb OLIHUTM 3asB/IeHi IpeTeHsil Ta mpa-
BOBi ITO3M1Jii Y9aCHMKIB KPMMiHA/IbHOTO IPOBA/KEHHA 1 C/IyIy€e IepeXifiHMM eTalloM IIepeBipKM Ha
MILIHICTD Ta 3a0e3IeveHiCTh JOKa30Boi 6a3n, a BifTaK i MepCIeKTUBY SOBeIEeHH CIIiPHOTO MUTAHHSI
IO KOHKPETHOTO JIOT{YHOTO 3aBeplIeHHA (BMHECEHHSA OOBMHYBAJIbHOIO ab0 BUIIPABYBaJIbHOI'O
BUPOKY, IIOM sIKIIeHHs/00TsDKeHHS BUHYBATOCTI 4y 3BiIbHEHHs Bij BifnosimanbHoOCTi). BogHouac
BiH He mifMiHsA€ c000I0 Ge3nocepelHIO OLiHKY MOKa3iB CyAjero, a juile 0OMEXYETbCS MUTAHHAM
HomycTMMOCTi 3ib6paHoi iHpopMarii mif yac JOCYZOBOro po3C/IifyBaHHA.

Po3pobuuk KK Yxpainu:

“Te, wo mae byt cyA0BUI
KOHTPONb, BCi 3 LIUM MOT0J)XYBaNnMCh.
O6rosopioBanuchb pisHi Moaeni.
nam’sTaio, Wwo 9 6auue Hebesneky

Y BUOKPEMJIEHHI CATiAY0r0 CyAAi

K nocagu. byna izes apobuty
iHCTUTYT cRifuuX cyazis, T06To

TV NpU3HAYaEwICs He CYAJel, a
CNliaYMM cyazet.

fl bayus Hebe3neky B TOMY, L0
CTBOPHHTLCS Pi3Hi YABEHHS

Mpo NpaBocyAAN Y CYAY, AKWIA
po3rnisAae cnpasy no cyTi, i cyay,
AKUIA PO3NSAZAAE L NUTAHHA HA
JI0CY/10BOMY PO3C/iayBaHHi. Taka
Hebesneka AjiicHo icHye. Kpaiths
MoZenb byna 6, Ao 6 byAb-aKuil
CYAASA Mir bW BUKOHYBATH Pofib
cnigyoro cyai. Ane 1 posyMito, o
NOTICTMYHO i OpraHisaLiiHo ue
MPaKTMYHO HEMO)K/IMIBO 3POOUTH
yepe3 barato akTopie, y TOMY YMCHi
yepe3 MUTaHHSA HECYMICHOCTI”.

ITig vac ¢okyc-rpynmu 3 pospobuukamn KIIK VYkpainm 6yno
3a3HA4Y€HO, WO TOJIOBHA ifled B YacTUHI CyJOBOTO KOHTPOIIO
IoJIATaNa y BiIMOBI Bifi IPOKYpPOPCHKOIO HAINAMY Ha cTajii mo-
CYZOBOTO po3ClifyBaHHsA B Oik opraHisalii mporecy poscmigy-
BaHH:A KPUMiHa/IbHOTO IIPaBONOPYLIeHHA. 3a L€l Mofeni mpocTo
HeJJOLI/IbHO MOK/IafaTy (PyHKIil0 HAI/IAAY Ha IPOKypopa, 60 BiH
Mae (PaKTMYHO KOHTpostoBatu caMm cebe. HaBopmmach aprymen-
Tallif, Mo y 6araTboX po3BMHEHNX KpaiHax BifOyBcs mepexip y
6ik HarmAny 3 60Ky CyAAi, a TakoX Te, LIO ifjes 3MaraabHOCTI
He Inepef6avyae MOKIafleHHA KOHTPO/KYoi QyHKIii Ha ofHY 3i
CTOpPiH KpMMiHA/bHOTO IPOBAJ>)KEHH, Ii Ma€ BUKOHYBaTU He3a-
JIeKHMIT apOiTp MK HUMM.

BogHouac MoBa Jije Npo e(deKTUBHICTD TaKOro KOHTPOJIO.
3po3yMino, 10 AKIIO CTOPOHA 06BMHyBaquH;1 CaMOCTITHO CaHK-
I[iOHye IpOBefeHHS CIigYMX ab0 IpoIleCyalbHUX [iifl, TO Taka
cucreMa BUTpadae MeHIIe pecypcis. IIpore, fAKio 3a Kpurepin
eeKTUBHOCTI OpaTy JOTPUMAHHS IPYHINITY BEpXOBEHCTBA IIPaBa,
AKe TOYMHAETbCA 3 IHCTUTYUIMHUX TFapaHTiil HE3aJeXXHOCTi, 1110
PO3I/IAfa€E MUTAHHA BTPYyYaHHA (IIPeBEHTUMBHOTO UM IOCT(AKTYM)
y paBa i cBO6OM MIOANHY, TO, 3BiCHO, CYOBUII KOHTPO/Ib Y Ppopmi
IPOKYPOPCHKOTO HAITAAY Oyae HeeeKTUBHUM.

Tomy sakonomasenp yxpanus KIIK Ykpainn 2012 p. 3 ornagy Ha
Te, 10 PO/Ib IIPOKYpOpa Y HAITIAAI 32 HOJEpXKaHHAM IIpaB i cBobof
TIOAVHM Maja OyTy 3BefieHa 1o MiHiMyMy. [luckycis cepen po3po6-
uukiB KIIK Ykpainu He 3aBepumiach xiba 1Mo cTOCOBHO (opmu
HasBHOCTI CIiIYOTO CyJi — 4YM Lje OKpeMa I10Cajia, YU OKpeMMIL
CYH, uu QyHKIis.

Hanpukiazn, yactTHa po3poOHMKIB BifICTOIOBajIa IO3MUIIIO, 1O PillleHHA PO 3alPOBA/PKEHHA Y Cyax
Hocajiy CLigYOoro CyAji € MIOMMIKOBUM. 30KpeMa, IPONOHYBANI0Ch 3MIHUTHY MifIXil O PO3YMiHHSA IIOHAT-
TS “Cmipunii cyans’ — 3aMicTb mocajy 1e Majaa 6yt QYHKILiA, Ky CYAAi MOXKYTb BUKOHYBATH 110 Yep3i

NPOTATOM JI€KiZIbKOX JHiB.

Y KOHTEKCTi 3a3HaUeHOro BapTo Ipurafaty Toi ¢axt, mo mig dac aii KIIK 1960 p. cymoBuit KOHTpOIb
3[II/ICHIOBABCA CY[NAMM MiCLIEeBUX CYHiB caMe TaK — “mmo 4epsi’, 1[0 BCTAHOBJIOBAIOCH BiMOBITHUM
rpadikoM. Y Haylli KpMMiHa/JIbHOTO IPOIECY B Ti 4acu NMPONOHYBAIOCh CTBOPUTH OKPEMY CTPYKTYPY
B CKIafi cymoBoi cucteMn, sika 6 OmiKyBajmacsi BUKIIOYHO IMTAaHHAMU IOAO 3[i/ICHEHHA CY[OBOTO
KOHTPOJII0 Ha JjocygoBoMmy ciifctBi. Came y mopiOHWMiT crioci6 Iie NMMTaHHA 3a3BUYAil PEryTIOETbCA Y
KpMMiHaJIbHOMY IIpOLIeCyalbHOMY 3aKOHO[IAaBCTBI TUX KpaiH, B IKMX He iCHye iHCTUTYTY CHil4nX CyfAiB.
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Ykpaincbki po3pobruku KINK Ykpaiku 2012 p. saynunmnuch came Ha MoAeni
CNiAYOro CyAAI, AKMIA 3/LINCHIOE CY/I0BMIA KOHTPOJIb HA 10CYA0BOMY PO3CIi-
JYBaHHi, € HE3aNeXHUM apoiTPOM Npu BUPIIEHHI MUTaHb NPO BTPYYaHHSA Y
npasa i cB000AM NIOAMHY.

BUCHOBKH
A0 PO3ALNY

1. TlpaBoBa npupoAa AiANbHOCTI CAIAYOT0 CyAAi NONSATAE Y BUKOHAHHI
GYHKLT CyA0BOT0 KOHTPOII0 3a JOTPUMAHHAM NpaB i cB000A NHANHH
nijL yac A0CYA0BOr0 PO3C/IiAYBAHHS.

2. Meta cy/0B0ro KOHTPO/IH0 B KOHTEKCTi 3aXMCTy OCHOBOMOMOXHMX
npas i cB00OA, NWAMHWY» MONATae B TOMY, 1,00 A0CYA0BE PO3CNIAY-
BaHHSA B KPUMiHaIbHUX NPOBAZXKEHHAX NPOBOAMOCD i3 AOTPUMAHHAM
MPUHLMNY BEPXOBEHCTBA NpaBa.

3. MNpaBo Ha cnpaBea/BuiA CYA0BUA PO3rNAA, NMPaBo Ha CBOOOAY
Ta Npaso B/IACHOCTI — KNKYOBI NpaBa NIOAMHM, AKI rapaHTYHTbLCA
MiXHapoAHUMM A0roBopamu Y cdepi npaB NHANHM, YYACHUKOM AKMX
¢ Ykpaina. Came BTpyyaHHs (06MexeHHs) B ix peanisauito nia vac
JIOCYZ0BOT0  PO3CANiAYBaHHA BMMara€ HasBHOCTi 6e3CTOPOHHLOO
apbiTpa MiX CTOPOHOKW 3axucTy Ta CTOPOHOK 00BMHYBAyEeHHS.
3axiaHoeBponecbkuit CBIT NOCTYNOBO AiNLLIOB BUCHOBKY, L0 LK POJib
Ma€ BUKOHYBATK CaMe CRifuuin cyaas.

4. 3a yacu HesanexHocTi YKpaiHW iHCTMTYT CYA0BOTO KOHTPONI
Nnepexvs MNOCTYMOBMA Nepexis BiZ MPOKYpPOPCLKOr0O Harnsay 3a
JIOTPUMaHHAM npaB i cBoboz moavhn Ao 3anpoBazxedns y KIK
Ykpaitu 2012 p. oKkpemoro yyacHuka KpuUMiHanbHOTO NPOBaKEH-
HA — cniayoro cyaai. locTtynoBo oprann npokypatypu BTpayanu
NOBHOBAXEHHS 3 NPU3HAYEHHS 3aX0/1iB 3aD€3NEYEHHS KPUMiHANBHOMO
NPOBa/XKEHHSA Ta CAHKLIOHYBAHHS CAIAYMX | NPOLECYANbHUX Ail Ha
KOpuCTb CYAAiB, a 3r0A0M i cniayoro cyaai. KnwoyoBumu eTanamm wiei
TpaHcdopMmallii cTanu Tak 3BaHa “Mana cyaosa pedopma” (2001 p.),
yxaneHHs yunHoro KIMK Yxpainm (2012 p.) ta 3akpinnequs 3a npo-
KypaTypor KOHCTUTYLLiHOI dYHKLIT “opraHi3auii Ta npoLecyanbHoro
KepiBHULTBA A0CYA0BMM po3cnigyBanHam” (2016 p.).

5. Mepexia BinbyBcA 34€0inbWOr0 Ha PiBHi KOHLENLIi CyA0BOr0

3y/bTaTi BOHA He byna iMnneMeHToBaHa NoBHOH Mipoi0.



§ T N
—

7 7

OPTAHI3ALIIMHO-NPABOBUM
CTATYC caig4oro cyaal
TA PEANIBALLIAI MTPUHLLUMIB
Cy0BOro KOHTPONH
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NPABOBUIN CTATYC
CJIAYOro cyanl

[TpaBoBmMIt cTaTyC CAiAYOTO CYA/i MOABINHMIL: 3 OFHOTO OOKY, Iie 3arajbHi
BUMOTM [0 CyAAi, mepenbadeHi Koncturynielo Ykpainm Ta 3akoHOM
Ykpainu “TIpo cymoycTpiit Ta cTaryc cymmis’, 3 iHIIOr0O — 0COOMMBOCTI,
BusHadeHi KIIK Ykpainn.

Cnigywit cyaas € npodeciiiHuM cyaeto Ta Mae EAMHUIA CTATyC HE3aeXHO Bij
MicLSl cyAY Y CUCTEMi CYA0YCTPOI YU aAMiHICTPaTMBHOI MOCaAM, AIKY BiH 0biliMae
B CyAi. EAvHMI cTaTyC cyAAiB 3yMOBNIOE EAHICTL NpaB, 060B’A3KiB, NPUHLMNIB
AiSNbHOCTI, rapaHTii HE3a1eXHOCTI, NiACTaB BiANOBIAANLHOCTI TOLLO.

Ockinpky crmigumit cyags € cy6’eKTOM BUHATKOBO KPUMIiHa/JIbHOTO
CYIOYMHCTBA, JI0T0 MPOLIECYaIbHMIA CTaTyC NOAATKOBO BM3HAYAETHCA T10-
noxenHaMu KIIK Ykpainm. II. 18 c1. 3 KIIK Ykpainy Bu3Hauae MOHATTS
CNiJYOro Cynji, BilTIOBiTHO 10 AKOTO HUM € CY[AA CyAY IepILIOol iHCTaHIjl,
10 TIOBHOBAXXEHb SKOTO HAJIOKUTb 30iliCHEHHSA CY006020 KOHMPOMO 34
dompumanHam npas, c60600 ma inmepecie 0ci6 y KpUMiHALHOMY NPOBAD-
JieHHi, Ta Y BUIIAZIKY, lepenbadeHoMy cT. 247 uporo Kogexcy (HCPII), —
rOJI0BA 4M 3a JIOTO BM3HAYEHHAM iHIIMII CY[A BifTIOBiJHOTO aIleyIALili-
Horo cypny. Takox ne cypaai Bumoro anTukopymnuiiiHoro cyny YkpaiHum,
AKl BIfIIOBiNHO [ilOTb AK CYALL IepIIol Ta amelALiiHOl iHCTaHLiA y
KPUMiHAZIbHMX TPOBA/PKEHHAX IIOAO OKPeMUX KOPYNILIMHUX 3/109MHIB
(m. 1 4. 1 cT. 3 3akoHy Ykpainu “Ilpo Buuuit aHTMKOpYILiitHNIL CYyR”).

K BOAYaeThCsA, CMIZYMM CYAZEH0 MOXE BYTM BUK/IIOYHO CYAAA 3araibHOTO Mic-
LieBoro cyAy nepuwoi iHcTauuji abo BAKCy, okpiM fIK 1,010 BUPilUEHHS NUTaHb,
MOB’A3aHMX i3 NPOBEAEHHAM HErNACHUX CNiAYMX (PO3LWyKOBKUX) Aiid, A€ CAIAYUM
CyAJeH 3a Nocazjol € ros10Ba BiANOBIAHOMO anensLiiiHOrO CyAy, IKKA WASXOM
YXBaNIEHHS PO3NOPSAKEHHS MOXE JeneryBatit CBOI MOBHOBAXEHHSI CNiAY0ro

CYAZi MOBHICTIO Y4 YaCTKOBO iHWOMY CYAAI Lboro cyay, abo cyaas BAKCy.

3aranbHa BKasiBKa Npo MopsAOK HAbyTTA cTaTycy CRiAYOro CyAJAi NEBHUM cyaJjel 3ocepexeHa y n. 18
ct. 3 KIMK Ykpainm, oapasy nicns BU3HaYeHHS NOHATTA CNiAYOr0 CyAzi, A6 BCTAHOB/EHO, WO CNifYMil CyAAs
(cninyi cyaai) v cyai nepwoi iHcTaHLi 0bupaeTbes 36opamu CyAAIB 3i CKNaAy CYAAIB LbOIO CYAY.

)

ITpy npoMy OKpeMO BapTO BKa3aTyu IIPO Te, L0 3aKOHOJaBLeM IIijf yac migrorosku Ta yxsajeHHa KIIK
YKpaiHy BCTaHOBJTIOBAJIOCH IPABOBE PETY/TI0OBAHH IIEPEXiJHOTO eTaly Ipoliecy 0OpaHHA CIifYNX CYAHiB,
a Tomy 1. 18 Ilepexinnux nonoxxenb KIIK Ykpainu nepepn6aueHo, mo He misHilre TpboxX MiCALIB 3 THA
ony6mikyBaHHs nporo Kopekcy y MiclieBUX 3arajJibHUX Cyfax IPOBOAATBCA 300pM CYAAIB 3 MeTOI0 00-
paHHA CTIYMX CyAAiB y HOPAMKY, BCTAHOB/IEHOMY 3akoHOM YKpainu “IIpo cymoycrpiii i craryc cynnis”
Y pasi AKiIo y 3a3HauYeHMII CTPOK CIAuMil Cyans He OYB oOpaHuii, 0r0 MOBHOBa>KeHH, IepefdadeHi
M KopiekcoM, BUKOHY€ HaliCTapIIuii 3a BIKOM CyAfis LIbOTO CYAY [0 JHA 0OpaHHA CTIYOro CYyAm.

3a 3aranbHMM NpaBMIOM MOBHOBAXEHHS CNIAYOr0 CYAJi MOYMHAKTHLCA Pa3oM i3 MOYATKOM J0CYA0BOIO
PO3C/iYBaHHA, @ MOMEHTOM iX 3aBEpIIEHHS € 3aKiHYEHHS J0CYA0BOr0 PO3C/iAYBaHHA B OAHIA i3 dopm,
nepeaodayennx nasow 24 KMK Ykpaikw. Tobto cnigumii cyaas npucyTHI BUKIOYHO Ha eTani A0CYA0BOI0
PO3CNiAYBaHHSA, X04a iOro Aii 0XONAHWTL HE TiNbKM BHEceHHs Biaomoctei A0 EP/P ta 3akputTa nposa-
JUKEHHS, a il WMpLe — HanpuKnaz, po3rnsz ckapru npo HeBHeceHHs Bisomocteil 40 EPJIP abo ockap)xeHHs
MOCTaHOBM NPO 3aKPUTTA KPUMiHANbHOTO NPoBaXeHHS. BoAH0YAC BCi 3a3HAYEHi iHCTUTYTH CTOCYHOTLCS CTaAl
JI0CY0BOT0 PO3CNiAYBAHHS, IKa MAE BEUKY KiIbKICTb CKNAA0BMX, Ta HE MOXYTb PO3NSAATUCh OKPEMO.

)

Y KOHTEKCTi 06TOBOPEHHS IPaBOBOTO CTATYCY CTAYOTrO CYAAi BaXKIMBO IOPYLUINTY i CUCTEMHY IpPO6-
JleMy 3 HeBMKOHAHHSAM PpillleHb CIifunx cypniB. SIk BifoMo, 060B’sI3KOBICTb CY/JOBOTO pillleHHA CT. 129
Koncturynii YkpaiHu BuM3HA4a€eTbCA AK OJHA 3 OCHOBHMX 3acajl CyJouMHCTBa. Jlep>kaBa 3abesneuye
BUKOHAHHA CYJOBOTO pillleHHA Y BU3HAYeHOMY 3aKOHOM NopAAKy (cT. 129-1 Koncturynii Ykpainm).

MpoTe Ha NpaKTULi HasBHE pi3He bayeHHs 1100 000B’A3KOBOCTi BUKOHAHHS
pileHb cnigyoro cyaai. Tak, 30Kpema, Hi B KOT0 He BMHWKAE MUTAHHSA Npo
MO)X/IUBICTb HEBUKOHAHHS YXBaN CNiAY0ro cyAAi npo 0bpaHHs 3anobixHoro
3aX0AY M iHWKX 3axo0/iB 3abeaneyeHHs. OAHaK 000B’A3KOBICTb BUKOHAHHSA
iHWKX BUAIB YXBAJl YACTO CTAaBUTLCS MiJ, CYMHIB OKpEMUMM NpeJCTaBHUKA-
MU CTOPOHM 00BMHYBAYEHHS, Ha W0 3BEPTANM YBary CAiAvi CyAAi nij yac
dokyc-rpyn.

Tak, Hampukiaj, yXBaay PO IOBEPHEHHs apelITOBAaHOTO MailiHa YacTO He BUKOHYIOTbCA CTOPOHOIO
06BuHYyBaueHH:A. [IpoKypopy Ta crifjui Hepigko 3BepTAOTbCA 3a JOJATKOBMMU PO3’SICHEHHAMM TaKUX
yXBaJI, IPOCTO iX He BUKOHYIOTB, 00 K MAaKCMMAJIbHO BifTepMiHOBYIOTb MOMEHT BUKOHaHH:A. Hepinko
He BUKOHYIOTbCA i1 yXBa/M C/IiIYMX CyA/liB, BMHecCeHi B mopAaKy cT. 206 KIIK Ykpainn.

YacTkoBO Takill HeBU3HAa4eHOCTi cpuse 1 popmymosanua gucnosuuii cT. 382 KK Ykpainn, srigao 3
AKOI0O KpPMMiHaJIbHO-KapaHOI0 Ji€I0 € NNINE YMUCHE HEBUKOHAHHSA 8UPOKY, PilleHHS, YX6aiu, NOCIAHOBU
cy0y, u{0 HAbpanu 3aKoHHOT cunu, abo nepewKoONanHs ix eukoHanHio. BifTak, Ha TyMKY IpUXVIbHUKIB
TAKOrO IiIXOZY, [ifA L€l CTAaTTi He IMOMMPIOETHCA HA PillleHHA CITiZY0ro Cyhi, afpkKe MAeTbCA BUKIIOYHO
IIpO pillleHHA CYAY.

SIK HacnifoK, nowMpeHUMM € BUNAAKKM, KOAKU CAiAYI Ta NPOKYPOpPU HECYTb
NULWE AUCUMNNIHAPHY BiANOBIAANbHICTb 32 HEBUKOHAHHS pillieHb CNiAY0ro
CYAJI, L0 CTBOPHOE NEpPesyMOBU /IS Pi3HOT0 poay 3N0BXMBaHb.

BoxHouac maHye i1 anbTepHATUBHA JYMKa, 3TifHO 3 K00 00’ekToM cT. 382 KK Ykpaiun € “HeBUKOHAHH:A
CYZOBOTO pillleHHs” B IIMPOKOMY PO3yMiHHI, 10 SIKOTO 6€3yMOBHO Ha/leXXath i pillleHHs CIAYO0ro CY/Ai.
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Cnipuwii cyaan:

“Mpo obpaHus cnigunx cyaais
X0TiB 61 3asHaunTy, Wo cneumdika
TaKa, 110, B 0CHOBHOMY, 06Mpal0Th
KnacuyHoro cyaAw, Monoap. Yomy?
ToMmy w0 Le NoB’a3aHo 3 BENUKOH
KinbkicTio TpyAHowis. Lle Buxia no
cybotax. Tomy, 3BKyaitHo, 06paHHs
BiZOYBAETLCSA HE HA KOPUCT.

£l 6 cKa3aB, W0 NPU3HAYEHHS
CAiAYUM CYAAEH — HA PiBHI
nokapaHHs. Lle He € 3a0X04eHHs”.

54

2

NoPAAO0K BIABOPY
TA YACENILHICTD

clauux cyaais

Mopsgok Bigbopy cnigumx cyaaiB Bu3Hayaetbes cT. 21 3aKoHy
Ykpaikm “Mpo cypoyctpili i cratye cyani”. BignosigHo Ao
nonoXeHb Y. 5-7 ¢r. 21 uporo 3akoHy 3 yucna CyAAiB Miclie-
BOT0 3arafibHOro cyay obupawtbes cniayi cyaai (cyaas), aki
3/LINCHIOTL NOBHOBAXEHHA 3 CY/A0BOT0 KOHTPOMW 33 J0TpU-
MaHHSIM npaB, cB00O0A Ta iHTEPeciB 0Cib y KpUMiHanbHOMY npo-
BaJKEHHi.

o

KinbkicTp crifumx cyfmiB BU3HAYAETHCSA OKPEMO IS KOXKHOTO CYRy
36opamm cynpiB nporo cyay. Ilpy npomy MiHiManbHa 4M Makcu-
MaJIbHa MeXa 3aK0H00ascmeom He écmanosneHa. Ha mpaktui me
3a7IEXUTD Bifl 3arajbHOI KiJIbKOCTI Cy[/iiB, @ TAKOXX HaBaHTa>K€HHA
y 3B’3KY 3 TEPUTOPiaIbHOI0 IOPUCANKIIIEIO CYAY.

Cninui cynpi (cynns) obuparwTbcs 360paMu CyAfAiB 3a IPOIO3N-
1ji€f0 TOMOBU CyAy abo 3a MPOMO3NLIEI0 OYAb-IKOrO CYAAL I[bOTO
CyAy, fKIIO IPOIO3UIIis TONOBY CyAy He Oyla MiATpMMaHa, Ha
CTPOK He 6i/bllle TPHOX POKIB, i MOXYTb OyTU epeobpaHi HOBTOP-
Ho. Ilig gac ¢okyc-rpyn 6yna orpumana iHpopmais, 1o nocazga
CIiIY0TO CYAAI 4acTO He € NMpUBAGIMBOI A CyAAiB. Posymitoun
Be/IMKe HaBaHTAKEHHs, sKe 1X MOXKe OYiKyBaTu y pasi oOpaHHS
CILAYMM CY/iel0, BOHM HepiJko HaMaraloTbCAd YHUKHYTM TaKOTO
NIpU3HAYeHHS.

3aKoHOM He BM3HAYeHi CMeuiaNbHi BUMOIM A0 CAiAYMX CYAZIB 4K
CNeLiaibHi 3HAHHA Ta HABWYKW, SKUMW BOHW MaloTb BONOAITU. TaKoX He
nepeabdayeHi OyAb-aKi A0AaTKOBI HABUYKW YU XapaKTEPUCTUKMN, AKUMM
MOBUHEH BONOAITV KaHAMAAT HA BUKOHAHHA GYHKLA cniayoro cyaa.

OxpeMi HayKOBI|i IIPOIIOHYIOTh Ha 3aKOHOAABYOMY piBHI BM3HaumTM 4iTKi Kpmrepil “momycky” cympmi

Cyny mepuroi iHCTaHII A0 3AilicHeHHA QYHKIi C/Iif9oro cyapmi.

Hanpuknaa, kputepiamu “gonycky” cyaai cyay nepwoi iHCTaHUji 40 3AiACHEHHA QYHKUi
C/iZIY0r0 CYA/i MPONOHYETLCA BUSHAYMUTU: “MaTK CTaX PoboTh 3a haxoM He MeHle 2 pokiB i3
JI0CBIZIOM PO3INAAY KPUMIHANBHUX CNPaB, BOJIOAITH 3HAHHAMM Y rany3i MiXXHapOAHUX CTaH-

o |

JapTiB npas i cB060A MoANHK Ta NpaKTMKKU EBpONEICHKOr0 cyay 3 NPaB JIAMHK, 32 CBOIMM
MOpabHUMM Ta AiN0BUMU SIKOCTAMM BiZNOBiAATH KPUTEPisIM ONEPaTUBHOCTI, HeynepeAXXeHoCTi,
NPUHLMNOBOCTI T2 NPODECIAHOCT Y NPUIAHATT PillieHb Y KPUMIHANbHUX NPOBAZKEHHAX

Taka mpomosniiis Mae 6yTH MpefMeTOM JOCUTb [eTalbHOI OLiHKY Ta BUBYEHHs, aJKe BCTAHOBJICHHS
JOCUTDb 3arajJibHUX KpUTEPiiB (AKMM MO>Ke BiAIIOBiaTV IMpPaKTUYHO OYyAb-AKUI CyAfiA) H036aBUTH JO-
LIIIBHOCTI iX 3aKpilyIeHHs Ha 3aKOHOJABYOMY piBHi. 3 iHIIOro GOKY, HaATO YKOPCTKi KpuUTepil MOXYTb
IIOCTABUTH Y CK/IAJIHE CTAHOBMUIIE OKPY>KHI cyay (0COOIMBO Y CiIbChKiil MiCIIeBOCTI), /ie IITaTHA YMCeNb-

HicTb HeBenmuKa (3-5 cyanis).

Takox TpUBAKOTh AUCKYCIl CTOCOBHO cneyianidayii cniouozo cyooi,
a/pKe MofIeKyAM (PYHKIIIO0 CTiIYOoro CyAai BUKOHYIOTD CYAAi-IUBiTic-
THU, AKi He MAIOTh JOCBily pO3INANY KPUMMiHa/NbHUX CIIPAB IO CYTI.
Cepen caMux CIiffluMx CynpniB NMOIIMpPeHA JYMKA, L0 Iie HeraTMBHO
BIUIMBA€ Ha AKICTb CYIOBOTO KOHTPOJIIO, aJKe CY[AA-LUMBIMICT He
BpaxOBy€e 3arajbHUl KOHTEKCT KPUMiHaJIbHOIO IIPOBA[KEHHH,
He MOXe OLIIHUTM [OKa3y 3 MeTOK CYHOBOTO KOHTPOIIO TOIIO.
BopHO4Yac iCHYI0OTh IOOAMHOKI MPOTWIEXKHI JYMKHU IPO Te, 1O Iie
3BUIBHAE CYAAI0-IMBITICTA BiJi NEBHUX OOMEXeHb y BUITIAAL “Tiep-
CIIeKTVBHOCTI” KPVMiHa/JIbHOTO IIPOBAPKEHHs I MailbyTHbOTO
CYZOBOTO PO3IVIAAY Ta iHIIMX pedell, JO MOSACHEHHS AKUX BAAETbCA
CTOpOHa OOBMHYBaueHH IIiJl YaC apryMeHTalil CBOIX K/IONOTAHb.

Ha mpakrtumni y 38’43Ky 3 yxBaneHHAM 3akony 1402-VIII (2016 p.),
AKUM posloyara akTuBHa ¢asa cymoBol pedopmu, B YKpaiHi €
CYZM, Jie MUIlIe OfVH CyA[A BifIIpaB/sae IPaBOCYAAs, a TOMY HasBHA
0e3a/bTepHATUBHICT BMKOHAHHSA HMM QYHKIi CIif9oro cymmi.
Takox y JesaKkux cyfax Ha 360pax CyAjiB NPUIHATE pillleHHA PO
Te, IO C/IiYMMU CyARsAMM OYyRYTb BCi CyAli IMX CY/AiB 32 BUHATKOM
TUX, AKi BUKOHYIOTb aiMiHICTpPAaTUBHI TOBHOBA>KEHHA.

JIOLIi/IBHO 3BEpPHYTM YBary, LIO 3AKOHOM He peiameHmyomvcs
maki npouedypHi MomMeHMu, AK NOPAOOK CKAUKAHHA, NPOBEOeHHS

360pie cy0die 011 00paHHA cniduux cyodis, Keopymy, HeoOXiOHOi

Kinbkocmi 20710cié 3a 00panHs cniduozo cyodi. O3HavyeHi NUTaH-
HS CaMOCTINIHO BMpIlIyIOTbCs 360pamMy CyAjiB, IO ITOBHICTIO
KOpECIIOHAYE 3i cleliabHMMM HOpMaMu 3aKoHy Bif 02 4epBHA
2016 p. Ne 1402-VIII. BipmoBifHO [0 ocTaHHIX 360pu Cyp-
IiB — ne 3i6paHHA CyAAiB BifIIOBIJHOTO CyAy, Ha SIKOMY BOHU
0OTOBOPIOIOTh NUTAHHS BHYTPIIIHBOI Ais/IBHOCTI LILOTO CYAy Ta
IpUIIMAIOTh KOJEKTUBHI pillleHHs 3 OOroBOPIOBAaHNX IINTaHb.

Cnipui cyaai:

“| piiicHo, cyaas, AKMA po3rnajae
UMBINbHI CNPaBu, HE Po3yMie
B3araji cneuyoiky KpuMiHanbHoro
NpoLLecy, MOro pisHuL Bij
LyBinbHoro npouecy. Mae oytn
pi3He cnpuiAnaTTa. ... IM [cyaaam-
LyMBiNicTaM] BaXKO 3p03yMiTh
HEBiAKNAAHICTb, HETaNHICTD,
WBMAKICTb, 0C06IMBO 3aM0BiXHMX
3aX04iB”.

“Llmsinict, AKuil € cniguum cyaaen,
BiH AiiCHO YWTaE NpUHLMNK Ta
3aCaAy KPUMIHANbHOTO CYA0YMHCTBA,
ane BiH He 3B’A3aHuii 3 CYA0BUM
PO3NSAA0M, BiH HE 3HAE, AIK
pPO3rNAAAETLCA KPUMiHANbHA CNpaBa
Y KPUMiHANLHOMY NPOBAJKEHHI.
To6T0 BiH KOPUCTYETLCA NLLIE

TUMM IHCTUTYTaMK, SIKi CTOCYHTbCS
cniayoro cyaai. Le ayxe
npasuibHo. Bil ncuxonoriyHo 6inbiu
BiJIbHUIA, HDX TOW CyAAs, AKWNA
pPO3rNSAAE KpUMiHANBHI CRpaBM i
NPU3HAYAETHLCA CNIAYUM CYAJEH, BiH
BCE 0/IHO NEePEeHOCUTb TY CBiZIOMICTb
cyaai Ha cnpasn”.

7/ Yeenxo FO.A. Ocob6nmBoCTi BU3HAaYEHHs IIPABOBOTO CTATYCy crigdoro cynai. / HaykoBo-npakruyna Inrepuer-kondepenuis, 11 rpyans 2014 p. —
Cexiiis Ne 6 // http://legalactivity.com.ua/index.php?option=com_content&view=article&id=958%3A111214-21&catid=114%3A6-1214&Itemid=

140&lang=ru.
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Hanpukinag, 4ncenpHICTh CiguMX CYAAiB i MpaliBHMKIB amapaTy, SIKi 3a/ly4aloTbCs 4O YEpryBaHHA B
Hepo6ounit yac®.

Cnip 3a3HayuTW, wWo, nonpu HajaHy OpraHaMm CYAZAIBCbKOTO CamoBpSi-
JYBaHHA AMCKpeLjio Ta cBoOOAY pPO3CYAY BMDILIEHHS OpraHi3aLiiiHuX
MUTaHb, 3aKOHO/JBLIEM BCE-TaKM 3aKNaJeHi AeAKi rapaHTii 3abe3neyeHHs
beanepepBHOCTI 3AiCHEHH NpaBOCYAAA 3 NUTaHb, WO Hanexartb A0
KOMMETeHLil CNiaYoro cyaai.

Mo-nepwe, y BMNaaKy, KW NUTaHHA obpanHs 3bopamu cyanis 0cobu
C/liZyoro cyAAi He BupilueHe, 3aKoH nepeAbayae 3anobiXHHUK, BiANOBiAHO
JI0 AIKOTO CTATyC CAiAY0ro cyAAi no3a o0bpaHHAM HabyBae HaiicTaplmil 3a
BIKOM CyAAf LbOr0 CyAay.

Mo-Apyre, y pa3i HEMOXMBOCTI 34iiCHEHHS NOBHOBAXEHD 11040 CY/A0BOI0
KOHTPOJIH0 CNNiAYMM CYAZEH NEBHOTO Cyay (3aJ0BONEHHS BiABOAY (caMmo-
BiZIBOAY) CNiAYOMY CYAAi, XBOPOOW TOWL0) NUTAHHA MiACYAHOCTI Po3rNaay
MUTaHb CYA0BOTO KOHTPO/I MOXYTb BMpillyBaTUCh Y MOPAAKY, BU3HA-
yeHoMy ct. 34 KIMK Ykpaitu, wo perynioe HanpaBieHHs! KpUMiHaIbHOO
NMPOBa/KEHHS 3 0ZHOT0 CYAY A0 iHWOrO.

JlonaTKOBO y KOHTEKCTI OCOOMMBOCTEN CTATyCy CIif4Oro CyAmi HeoOXimHO mam sTaTi, L0 3TifHO 3i
4. 3 cr. 35 KIIK Vkpaiuu eusmauenus cniouozo cyooi 078 KOHKPemHO20 KPUMIHANIbHOZO NPOBAOHEHHS
30IliICHIOEMbCA A6MOMAMU308AHOI0 CUCMEMOI0 00KYMeHmoobiey cydy Mif 4ac peecTpauii BigImoBimHMX
MatepiajiB, CKapru, KIOIOTaHHA, 3aAB) 49X iHIIOTO MPOLIECYaTbHOIO TOKYMEHTA 33 MPUHIUIIOM Bipo-
TiIHOCTI, AKMII BPAaXOBY€ Ki/lIbKICTb IPOBA/XKEHb, IO NepeOyBaloTb Ha PO3IVIAAL Y CYAAIB, 3a00pOHY
Opaty y4yacTb y IepeBipIli BUPOKiB Ta yXBasn A CyAji, Akmit 6paB y4acTb B yXBaJieHHi BMPOKY ab6o
YXBaJIu, PO IIepeBipKy AKMX HOPYIIYETbCA MNTAHHA, MepeOyBaHHA CYANiB y BifIIycTI, Ha NTiKapHAHO-
MY, Y BiIpsif)KeHHi Ta 3aKiHUeHHA TepMiHy iX moBHOBakeHb (IIo/okeHHA PO aBTOMATN30BaHY CUCTEMY
JIOKyMeHTOO0iry cypny, 3arB. Pimennam Pagu cynnis Ykpainu Big 2 keitHa 2015 p. Ne 25).

CuctemHe TnymayenHs nonoxeHb KIMK Ykpaiku aae aMory AiiiTn BUCHOBKY,
L0 ZOLINbHUM ByNo 6, abu oAuH cniaywit cyaas po3rnaAaB KNONOTaHHS
Yy MeXax KpUMiHasbHOT0 NpOBaJXEHHS, ajKe 3HAHOMUA i3 MaTepianamu
NPOBa)XEHHS i MOXE 3 Or/ISAAY HA MONepeAHI0 aKTUBHICTb CTOPOHM 3aXMue-
Ty Ta 00BMHYBAYEHHS [NNOOKO BMPIiLIYBATV NMUTAHHA BTPYYaHHS Y npasa i
cBoboav noauuHu. Mpote 3ragaHa cucTeMa aBTopo3noziny He nepesbayae
TaKui NopsZoK.

Y mpodeciiiHiil CIiNMBHOTI TPUBA€E AMCKYCis CTOCOBHO I[bOTO NMUTAHHA. Y pe3yIbTaTi Caifumit cymns, B
YMOBaX BEIMKOTO HaBAaHTA)KEHHs, HE Ma€ 4acy PETENbHO O3HAMOMUTUCH i3 KOHTEKCTOM, TOOTO KpuMi-
Ha/IbHMM TIPOBAJ/KEHHAM, Y MeXaX AKOro IoflaHe KIO0NOoTaHHA. Tak caMo clifumMm cyamsaM Hidoro He
BiZIOMO IIpO ITOAA/IBLIY JOJII0 CBOIX pillleHb, HAPUK/IAZ, Pe3y/IbTaTy OOLIYKY 4) IPOBeeHHs HeITTaCHUX
CTAYMX PO3IIYKOBMX Aiif. [HKOMM 3a yMOBU HOCTaTHBOI poOOUOI KOMYHIKalii MK CTZYMM CyAiero Ta
IPOKYpOpoM — BifjoMo, mporte e 6inblue mpo ¢opManbHe CIUIKyBaHHsS (Xo4a iHKoMM cmigui cypmi
IpsAMO B yXBaJIaX 3000B’A3yI0Tb OpraH IPOiHPOPMYBaTI PO Pe3y/IbTaTy CIifIoi Ail).

BinnoBifHo, TyHAIOTDb /1Bi IPOTW/IEXHI [YMKU — 3 OHOTO OOKY, CY[JOBUIT KOHTPO/Ib He BUMAra€e 3HaHHS
3MICTy KpMMiHa/JIbHOTO IIPOBAJPKEHHA, a TUM I1adye Pe3y/bTaTiB CAHKIIIOHOBAaHMX [ilf; 3 iHIIOro — pii,
AKi BimOyBamuch 3 Mifo3proBaHOI 0C000I0, MpollecyanbHi 3axofy, sAKi K0 Hel BXMBAIUCh 4M B3araji

8/ Pimennsa Papu cynnis Yxpainu Big 02 mumus 2018 p. Ne 40.
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aKTMBHICTb CJIiJ4Oro y KpUMiHaJIbHOMY IIpO-
BaJDKEHHI € BOX/IMBUMIU 3 OIVIAAY Ha HeoOXin-
HICTh BCTAQHOBJIEHHS OOI'PYHTOBAHOCTI Hifmo3pu
B KpUMIiHA/JIbHOMY IPOBA[PKEHHI, a TaKOX
JIETITYMHOI MeTV NIPOBEJieHHA OOIIYKY Y1 iHIINX
CAIIYUX i,

HeAki cmigdi cypAi BBaXKawTb, IO IIOCTiliHA
pobora criguoro cynai 3 OGHUM IIPOKYPOPOM Ta
CTiAYMM TIpU3Befie KO TaK 3BAHOTO ‘CTOKIOIbM-
CBKOTO CMHJIpOMY , TOOTO BiH BiTdyBaTyMe CuM-
[aTilo 10 CTOPOHM OOBMHYBAa4YeHHs, IO BIUINHE
Ha JI0r0 6e3CTOPOHHICTb.

[Hmn >x cmigui cyppi HamonsAraroTh, w06 Crif-
yuit cyans OyB 3akKpilieHui 3a KpuMiHalTbHUM
MIpOBaPKeHHAM, X04a pO3yMiloTh, IO Iie BKpaii
CK/IaJiHO 3 OPTaHi3aliiiHOrO IOITIALY.

BoHU apryMeHTYIOTb 1€ TUM, IO Cig4nii CyAns
He BUTpaYaTMMe 4ac Ha O3HAOMJIEHHA 3 MaTe-
piasamMy KpMMiHa/JIbHOTO IIPOBAKEHHA, a TaKOX
Oyzie B Kypci TUX CTiJYMX Ta MpoLjeCyanbHUX Jiit,
AIKI CAHKIIIOHYBaJIVICh paHille.

AjBoKaTu:

“A pymato, wo [cnigunii cyaas] He Mae byTv 3aKpinneHui
[3a KOHKPETHUM KPUMiHaNbHUAM NPOBAAXKEHHSAM], TOMY

1110 04pa3y “CTOKIONbMCbKMIA CUHAPOM” — NPUKUNUTL

Ji0 IPOKYpopa, NPUKMNUTL A0 cAiayoro. Sl aymar, wo
C/ifuvii cyaaa B3arani He Mae bYTU 3aliKaBieHuii B
AIKOMYCh MPOLIEC, i BOHO HABITb i Kpallle, 10 NpoTATOM
KpMMiHa/IbHOT0 NPOBaJ)KEHHS CTaBUOCh AEKiNbKa NUTaHb
Ha po3rnsz, cniayoro cyaAi. | BOHU pisHUMM CRigYMMU
CYAAAMM PO3ISAAITHEA, TOMY WO TaK binble bye
00’EKTMBHICTD”.

“Ane Mae ByTK TaK, 10 N0 KOXHiA CpaBi 0AMH CRiAYMIA
CyAAS Aae A00po Ha Ti M iHWi npouecyanbHi Aji

Mo KOHKpeTHil cnpasi. ToMy W0 cboroAHi A03Bin Ha
3aTPUMAHHS 3 METOH NPUBOJAY AaB OAMH CYAAS, NOTIM
CaHKLit0 Ha apelwT AaB iHWWA CYAAA, NPOJAOBXKYE CTPOK
TPUMaHHS Mij, BApTOK Yy CTPOK J0CYZ0BOT0 PO3CNiAYBAHHS
TpeTit cyaas. | KoxeH By3bKo. A Konu oauH cyaas
CYNPOBO/KYE L0 CnPaBy, NPOCTO NPOBOAMTH Ui Aii, BiH
nam’atae: “Tam s B3AB Mig, BapTy, ToMy Lo byna TaKa
cUTyaLis. A cboroZHi MeHi Tpeba BUPIlIMTY NUTAHHS, YK
NPOAOBXUTY TPUMaHHS Mij BapTol. A wo 3MiHunoca™?

| AKWo 0AMH cyaas Byae no KOHKPETHIA cnpasi, 1 Aymato,
wo byae binbLe TOAKY. ... — A e B3ATH CTiNbKKM CAiAYMX
CY/JiB, AIKWO B paiioHaX B3arasii No 0JHOMY, BiH Xe He
MO)XE BNOpaTUCh 3 TMM, 1,00 3HATV MO BCi cnpaBy, AKi €?
Jle B3aTH cyanis?”

“Tomy, sKbW cniguuit cyaAs 3Has, L0 BiH byae
BiANOBIAANbHUI 32 L0 CNPaBY, BiH O BiNbl YBaXHO
CTaBMBCS A0 Lb0r0. A 110710 TOT0, ¥ BECTH CNpaBy,
BHUKATK, 1 BBAXAI0, L0 CYAAS MOBUHEH CNiAKYBATH 32 TUM,
1106 He nmopywyBanuch Npasa JIOANHK, @ JaBaTh BKas3iBky
CNiYMM HE MOBUHEH”.
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2.3

NMPOMECINHA NIATOTOBKA
Chigunx cyaais

BcTaHOBNIEHHA BUMMOT [0 CHifYMX CYAAIB CTaBUTb iHIE JOCUTb
IpaKTUYHe NNWTAaHHA — cCIenianbHol mpodeciitHoi miAroTOBKM
npeTeHIeHTIB (MOTEHUIHNX KaH[JU/ATIB), IMOJA/IBIIOrO Mpode-
CIIfHOrO0 pO3BUTKY Ta MifiBUIeHHA KBajaiikamii YMHHUX caigumx
CyniB.

AHani3 HasBHOro CTaHy cnpas i3 NPoQeciiiHoWw NiATOTOBKOW CAIAYMX
CyAAiB Aae 3MOry AiiTV BUCHOBKY, L,0 BOHA nepebyBae y cTaHi popmy-
BaHHA Ta NOCTINHO 3MiHIOETLCSA, NPOTE € HECUCTEMHOI Ta HE BiANOBIAAE
notpebam ycix cnigumx cyazis.

Hapasi npodeciiiHa miaroToBka Caiguux CyfjiB € 4acTUMHOKI 3a-
raJIbHOI CUCTeMU MiITOTOBKU CYAAiB, Ky NpoBoauTh HanjionanbHa
LIKO/Ma CynAiB YKpainu. IIpu npomy icHYIOTb OKpeMi Kypcu 3 Iij-
BUIIeHHs KBasidikalil, siki mpucBsYeHi 0COOMMBOCTAM AisTbHOCTI
cifgoro cyapi, mpo ski mosa yituMe pani. Cama sx HIIC Ykpainn
posramosaHa y M. Kuesi, BojlHOUac Mae Tpy perioHajbHi BiffineH-
Hsa (XapkiB, JIpBiB Ta Opeca).

3riHo i3 3aKOHOAABCTBOM KOXEH CyAAs 3000B’A3aHWI MPOXOAMUTH
NiABUILEHHS KBaNiikaLlii 0AuH pa3 Ha 3 POKK, TPUBANICTIO HE MEHLLE
40 akazemiyuux roauH (4. 8 cr. 56, y. 2 c1. 89 3akouy Ykpaium “Tpo
CYJ0YCTDiil Ta cTaTyc cyaais”).

D [lpoTe O0AHI BMMOrV CTOCOBHO HaBYaHHS CaMe CNiAuYMX CYAAiB
O 3aKOHOAABCTBOM HE BUCYBAKTbCS.

3a indopmaniero HIIIC Ykpainu, Hapasi HaBYaHHS Ta HiABUIEHHS
kBasidikarii BigbyBaeTbcs BianosifHo no HarjionanpHux cranpmap-
TiB CyAmiBCHKOI OCBITI’, @ TAKOXK IOCTITHO BIOCKOHA/TIOETBCA Bifl-
nosigHo o Crparerii possutky HIIC Ykpaian Ha 2016—2020 pp.

€ 0asoBMA HaBYaNbHWA Kypc ANA CAiAYoro CyAAi Nia  Ha3Bow
“NlianbHicTb cNiAYOT0 CYAAl K rapaHTia 3axucTy NpaB NWAMHU Ha Jo-
cyaoBoMy po3cniayBaHHi”. OkpeMo Bif Kypcy iCHYE HU3KA TeMaTWUyHMX
TPEHiHTiB, AKi nocTiliHo po3pobnaTbCa Ta AonoBHikTLCS. Hanpuknag,
“AktyanbHi npobnemu AianbHocTi cnigyoro cyaai”’; “JlotpuMaHHs
CTaH/AapTiB NpaB NWAMHM CNiAYNM CYAJel0: NpaBo Ha cBOOOAY Ta 0CO-
bucty HejoTopkaHHicTh”; “OckapxeHHs piweHb, Ajil Ta be3aisnbHoCTi
C/liZyoro, npokypopa B MOPSAKY CT. “303 KMK Ykpaiun”; “0bpanus 1a

NPOAOBXEHHS 3an0biXHuX 3axoAiB”; “[MpobnemMHi NUTaHHA HaKNaJeHHs
apewTy Ha MaiiHo” TouLo.

Hapasi roTyerbcs OKpemmit Kypc CTOCOBHO IIEPEITIANY pillleHb
CIIZYOro CypAi I BillIOBiJHMX CYALIB ameNALiiHNX CYAiB.

3a indopmaniero HIIC YkpaiHu, Ha IOYAaTKy KOXKHOTO POKY
BOHa NyOJIiKye TeMaTM4YHMil IUIaH Ha PiK, e BKa3yWTbCA 5K
OYHI TpeHIHTH, TaK i 3a0uHi (gucTaHUiliHi). 3anucaTuch Ha HUX
MOXKe KO>KeH OXO4YMI CYALs, MPOTe, AKIIO MOBA JiZie IPO OYHMUIL
TPEHIHI, Jie KiNbKicTb MicIib 0OMeXXeHa, TO HabMpaloTh 3a NPUH-
LUIOM “XTO IepIINii OAaB 3asABKY, TOVl i yyacHUK . PeecTpauis
(samuc) BinOyBaeThcs yepe3 Mepexy iHTepHer. Ha mpakTuii x
cnipui cyppi 3asHavaloTh, 1o iHpopMalisg mpo Taki 3axomu He
MOV PIOETHCA HA/NEXHUM YMHOM Ta B3ATHM y4acTb y CceMiHapax
cknapso. Ilig 4ac ¢poxyc-rpyn BOHUM 3a3Ha4asy, L0 IpOleAypa
3allpolleHHs Ha TaKuil Kypc He € IPO30pOI0 Ta BOHY B3araii Ipo
Ije He Yy/Iy, X049a MAaloTh OakaHHsA HiABUINYBaTy KBanidikaiiro.
TakuM 4MHOM, BOHU 3aMMUINAITHCS 3 HEpeani3oBaHO MOTPeboo
y migBumenHi kBamidikamii.

CrnyxadaMy TaKMX KypciB IepeBaXKHO € CIIifdi Cynji-KpuMiHamicTu
3a cneniamisaniero. OKpiM TOro, HepigKo TPEHIHIM BifBiZYIOTb
cynni 6e3 crienianisanii, cynai-uMBinicTy, AKi BUKOHYIOTh (YHKIIiIO
CTiYOTO CyAmi, Ta Cyani 6e3 MOBHOBaXKEeHb, SKi MOXX/IMBO, B Mail-
OyTHBOMY, OYZyTh BUKOHYBaTH TaKy QyHkuio. Kk Hacmifok, cmigyi
CYADi He 3aBXIV MalOTb MOX/IMBICTb NOTPalUTU Ha TaKi Kypcwu,
BPaXOBYI0UM 0OMeXeHY Ki/IbKiCTb Y4aCHUKIB.

BuknmagayamMy Takumx KypciB Ta TpeHiHriB 3mebinbuioro e cympi
Pi3HMX IOPUCOVKIIN Ta piBHiB. IHKOMM HUMMM TaKOX € aJjBOKaTH,
HayKoBIHi, daxiBii y ramysi npasa Ta iHmi.

HIIC VYxpainu po3pobneHO pisHi crTarycu Ajas BUKIAfadiB —
KOOPAMHATOPY, TPEHEPM, HAYKOBI KOHCYAbTAHTU Ta CyHHi-KOydYi
(HacTaBHMKM).

Cnipyi cyaai:

“A, ax cniguwii cyaas, Barani npo
i Kypew Hivoro He yyB. Haw cyz
Hiyoro He oTpumyBas, 6o 100 %
MEHe 01 noBiAOMUAK NPO Te, W0 €
fAKuiich Bigbip. Xoya Xutomup He Tak
Aaneko Bia Kuesa. Tpeba posymitu
cuctemy: HauionanbHa wkona
CyAJiB, NPaLOlTh MATb BiAAiNneHb

i iHWi obnacti npukpinneHi Ao

UMX BiaAineHb ... TaM cnigyi cyadi
MOXYTb Ai3HAaTUCb NP0 LIEA KypC.

f1 npo ue Hiyoro He yyB. | cKopiwe 3a
BCE NpO Le Ai3HaEMOCL NOCTHAKTYM.
To6T0 ManeHbka Bubipka. Jlexto, xto
LlikaBuBCS, HEe noTpanus”.

“HaByanbHe 3abe3neyeHHs, aK TyT
B)XE PO3KA3aNK, Lie He CUCTEMATUYHO,
LLle — XaoTuyHo. BoHo He
3a0e3neyeHo y KinbKicHoMy cknagi
TUX CYAJIB, SIKi MOXYTb MPOWATY Lie
HaBYaHHA".

“3 xoBTHA 2015 p. MeHe HixTo He
HaBYaB. fIKoch S X0Tina notpanuTy
Ha ceMiHap, ane BifIbHUX MiCLlb

He byno. 3aranoM npo HaBYa/IbHi
3aX0Jy He NOBiZOMAATL .

9/ Hapasi BUKOPUCTOBY€ETbCA KOHLENIIiA CTaHAAPTIB, fAKa € fofatkoM Ao Permamenty HIIICY, satBepkeHoro HakasoM Bif 24 uepsHsa 2016 p.

Ne 34. BopgHoYac mifiroToB/IeHO OHOBJIEHI CTAaHJAPTH, OYiKYETbCA iX 3aTBEPIKEHHS.
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Hapasi nonag 400 Buknaaayis nporwnm TPEHiHr 3 METOA0NONT BUKNAZAHHS Ta 3a/y4aliThesl 3a18XHO Bij, iX
cnevianisauii 40 BUKNAJaHHA Ha TakuX HaBYanbHUX 3axoAax. PasoM i3 cyaasaMu-Koyyamu KinbKicTb 0cib, sKi
3aNyyaiThes 40 HaBYaHHA cyazis, ctaHoBuTL noHag 1000 ocib.

Cnipuwii cyaan:

“..[b]yno barato TaKux nuTaHb, A0 AKMX Lie
HaBYaHHS! 30BCiM HE BiHOCKJIOCh, BOHO He
byno BK/I0YEHO B mporpamy. | BpaxoBytoum
T€, W0 TaKa NPaKTUKA NOWMPEHa, Lo

CNiAYi CyAAi € UMBINICTH, TO NIOAMHA, SKE

He NpaLoBana no cyTi i He MOXE OLiIHUTK
3araioM NepcnekTUBY LiiEl CnpaBu, HAaCNiAKK,

BOHA HE MOXE 3HATW npeaMeTy J0Ka3yBaHHA.

| & nepenonu. Tpeba obuykatu, BUIYYHTY Te,
1€ i T€. | K NI0ANHI, IKA He npaLoBana i He
3HaE, K 0Ka3yETbes caMe Leil daKT i wo
AN 1poro Tpeba, K i AiTY nepeKoHaHHs,
M cNiA AN TOro, 106 J0BECTH Ligil (akT,
came OLe/ MaTepian BUBYUTM, YU HajaTH 10
HbOr0 TUMYACOBMIA JOCTYN, YU B OPUTiHANI UM
Konito Hajat, i AKUM YMHOM JisaThn”.

HIIC perynsipHO HpOBOLUTDL OLIHIOBAHHA SKOCTI BMKIIA-
JaHHA, sKe 0a3yeTbcs Ha aHKeTaX 3BOPOTHOTO 3B A3KY
Bifl yYacHUKIB TpEHIiHTy, OLIiHLI 3acTOCYBaHHA CIif4NMU
CyAnAMU HaOyTMX 3HAHb Yy CBOIX pillleHHAX, OLIHII SKOCTi
BUK/IAJJaHHA 3a KpUTepiAMM caMMMM y4dacHMKamu. Ilpm
LIbOMY OKpeMi Crifiui Cypfi MarTb NUTAaHHA [0 3MICTYy LMX
KYpCiB — BUK/IAQ[ICHMII MaTepiaZl He OXOIUIIE IOIIMPEHi Ha
IpakTuLi nmpobneMy, a BUKIalaHHs ocobamuy, sKi 37iiicHIO-
BaJIM CYZIOBUIT KOHTponb e 3a ctaporo KIIK 1960 p., inkonu
CBIJYM/IO IIPO HEPO3YMiHHA HUMM PpOJi CHif4oro cymapi y
KOHTPOJIi 3a JOTPUMAaHHIM IIpaB i cBOOOX aoopmMHU B 6ik
(hopMabHOTO BiflIpaB/IeHHA IPABOCYMA.

Cama x HIIIC 3a pesynbTaTamMu OLiHIOBaHHA AKOCTi BUKJIa-
TaHHA cepeq CyAnis y 2018 p. sasHauma, mo 80 % y4acHMKIB
HaBYa/IbHMX 3aXO/iB BBAXKAIOTh LI/l MiATOTOBKYM JOCATHYTU-
MI Ta BiIJaloTh HajleXKHe e(peKTUBHOCTI TpeHiHriB Ak popmu
HaBYaHHAY,

10/ Indopmariitno-aHamiTHIHMIT 3BiT po AisabHicT, HarionambHoi mkomu cynpais Yipainu B 2018 poui. Kuis, 2019. C. 24. // http://nsj.gov.ua/

files/15477170162vit17.01.2018.pdf.
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2.4

HABAHTAXEHHA
HA CIA40r0 Cyaal

IInTaHHA HaBaHTa)KEHHA HA CIiYOrO CYALIO0 € CKIaJHUM, OCKiTbKMI
3aJIeXUTh Bifl NpeAMeTHOI Ta perioHanpHOI crenndikn pobotn
CYZY, KiIbKOCTi KpMMiHa/IbHUX Ta iHIINX CIIPAB, AKi POSITIALAIOTHCA
O CyTi, HepeOyBaHHA CIi90TO CYAAi y BigmycTii abo Ha mikapH:A-
HOMY Ta iHIINX YMHHMUKIB.

)

3riaHo 3 y. 8 c1. 21 3akoy Ykpaiuu “I1po cyaoycTpii Ta cTaTyc cya-
Aie” Bia, 02 yepsHs 2016 p. No 1402-VIIl cniaunii cyaas He 3Binb-
HAETbCA BiJ BUKOHAHHA 000B’A3KiB CyAAi nepuoi iHcTaHLji, npote
3AiACHEHHS HAM NOBHOBAXEHD i3 CY0BOr0 KOHTPO/IH 33 A0TPUMAH-
HAM npas., cB000/, Ta iHTepeciB 0cib y KpUMiHaNbHOMY NpoOBaAXEHHi
BpaxoBYETLCA NMPU PO3NOAINI CYAOBUX CNpaB Ta Mae MpioputeTHe
3HAYEHHS.

el acmeKkT TaKoXX € IOBOMI IPAKTUYHUM, OCKIIBKM IOPYIIYyE
IUTAHHSA CIiBBifHOLIEHHS HaBaHTa)XXeHH: CII[Y0r0o CyAAi Ta 6ynb-
SIKOTO iHIIIOTO CYA/i TOTO XX CYZY.

U

@]

Ha cborogHi YiTKoro po3yMiHHA MeXi TaKoro HaBaHTAXEHHA Ta
PO3YMHUX KpUTEPIIB MOT0 BMU3HAYEHHS HeMae. TaK camo NpaKTUKK
B OKPEMMUX CyAax pisHATLCA — Jecb CRiAyi CyAAi po3rngAanTb
CnpaBu Mo CyTi, a Aecb Hi. A B OKpemux cyaax, Ae Vv 3B’A3Ky i3
Cy0B0t0 pedopMor0 GaKTMYHO NPALLIOE NULIE OAWH CRIAYMIA CYAAS,
TaKe MUTaHHSA HaBiTb HEe CTaBUTLCS.

BigmosigHo o IlonmokeHHsA MpO aBTOMAaTU30BAaHY CUCTEMY JOKY-
MEHTOOO0ITy CyAy pO3IOAiIN CHpaB 3AilICHIOETbCA 3 YpaxyBaHHAM
piYHOro HaBaHTA)XEHH:A Ha CYALIB.
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Cnipuwii cyaaa:

“lpobnema B ToMy, L0 B3arani He

BPEIY/Ib0BAHO CTATYC CAIAYOr0 CYAA.

Cniguwii cyaas npauoe Linosoboso,
i y BUXiZHi yepryBaHHs. Bonu
B3arani HiZe He nepejbayeni.
JloxoauTb A0 TOTO, W0, HANPUKNAZA,
JlepxaBHa aAMiHicTpawis B3arani

He BW3HaE Te, W0 CAiaYmii cyaas
npawioe y BUXiAHMiA JeHb. Le
MOBHICTI “MaxHoBLuHA”. Lle came
HeBperyNboBaHe NUTaHHA Y CTaTyCi
cniayoro cyaai”.
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Piwennam Paau cyaais Ykpaiku i 09 yepshsa 2016 p. No 46 “llloao
BU3HAYEHHS KOEillieHTiB HAaBaHTAXEHHA Ha CYAZAiB” 3aTBEpAXEHMI
PEKOMEH/0BaHUA 00CAT HAaBaHTAXEHHA HA CYAAK (MOKA3HMKW ce-
PeAHIX BUTPAT Yyacy Ha po3rnsj cnpas Ta KOeQillieHTiB CKAAAHOCTI
CnpaB 3a KaTeropisMu A1 CYAAIB MICLEBUX Ta anensuiiiHux cyais).
PexoMeH0BaHui 0bcar cTaHoBuTb 183 cnpasu Ha cyaaw Ha pik, Xoya
Ha NpPaKTWLi CbOTOAHI, B YMOBAX CyA0BOi pedopMK, HABAHTAKEHHS
MOXEe CTaHOBWTK MIBTOPM-ABi TMCAYI cnpas Ha pik™.

Ha xanb, Ui JOKYMEHT HE CTOCYETHCA IHCTUTYTY CAiAYOro CyAAi,
TaK caMo fIK i Cy/l0Ba CTAaTMCTMKA, AIKa 06NiKoBYETHCA JlepxaBHOM
CYZI0BOK aAMiHICTPALLiIE), HE BMOKPEMNHE CAiAYO0r0 CYAAH i3
3arasibHoro yucna.

o]

Takox BapTO 3a3HA4MTH, L0 30i/MbIIEHHS OOCATY NOBHOBaXXEHb
CNiYuX CyAmiB IIOCTABUIIO 6inpIm TOCTpO NUTAHHA BU3HAYEHHA
onTMManbHOro rpagika ix po6oTn. Apke JOCYAOBe pO3CIifyBaH-
Hs BUMAara€ OIEPAaTMBHOIO PearyBaHH:A CIIiYOro, IPOKypopa Ha
BUK/IVKI KPVMiHa/JIbHOIO NpOBajyKeHHA. IIpu npomy HapileHHA
ciaiggoro cypni 6inbImMM 0OCATOM HOTOYHMX KOHTPOJIBHMX IIOB-
HOB@KEHb IOPYIIy€e NMUTAHHA MOXIMBOCTI 0T0 poOOTM iHKOMN
HaBiTh BHOYI, a TAKOXK Y BUXiJiHi Ta CBATKOBI JIHI.

lomo OCTaHHBOTO acleKTy, TO BiH CTaB IPEAMETOM [OCHUTb
meTanbHOTO po3rnAny Paporo cyamis Ykpainm. 3a pesynbpraTaMu
Oy/o puitHATe pillleHHs, IKe Ma€ Ha MeTi Jel[0 CUCTeMaTU3yBaTu
opraHisarnioo po6oTV CTigYMX CyAAiB y pisHUX cymax YKpaiHu Ta
3aIIpOBAJUTH CXOXi KOHIIENTYa/IbHI MiIXOAM Y LIbOMY IIMTAaHHi.

Kiouosa pekomenpania Pagy cynnis Ykpainm:

95 3 METOH BUKOHAHHS 3aBAaHb KPUMIHANbHOTO NPOBAJXKEHHS, A0TPU-

‘ MaHH HopM KpuMiHanbHOro npouecyanbHoro koAexkcy YKpaiku
L0Z0 NpUiAOMY Ta pO3rNSAY KAONOTaHb OpraHiB /0CYA0BOIO
PO3CANiAYBaHHA Ta iHWKX YYACHUKIB KPUMIHA/ILHOTO NPOBAZKEHHS
B PO3YMHi CTPOKW, CYAM MaWTb BXWUBATH OPraHi3aLiiHuX 3aX0AiB,
CNpAIMOBaHMX Ha 3abeaneyeHHs poboTM (YepryBaHHs) CAiAumMX
CyA/AiB Ta NMpaLiBHUKIB anapaty cyAy Y Hepobouui yac (BuXiaHi Ta
CBATKOBI Hi)™2.

LluM pimeHHAM (PAKTUYHO POOUTHCA CIpoba BpErymoBaTH pisHY

11/ Edextusnicts poboru cyniB 3a 2018 pix : VYszaranpHeHHsa [lep)kaBHOI CymoBoi
apMinicrpanii Ykpainm // https://dsa.court.gov.ua/dsa/pokazniki-diyalnosti/efekt_roboti_
sudivl/efektiv_2018_mod_cpravi.

12/ Ilogo muranp oprauizauii po6oru crifuux cysaiB y Hepobouwit yac : Pimenus Paju

cynnis Ykpainu Big 02 mumas 2018 p. Ne 40 // https://oda.court.gov.ua/sud1590/pres-centr/
news/516699/.

BogHowyac mpupopHO, 1o 3abe3medymTH IIOB-
HoliHHe (YHKI[iOHYBaHHA Cy#y y BuXifgHi mHi,
HaNpUK/Iajl, HEMOX/IMBO i Ije TATHe MeBHi 0C06-
TMBOCTI 3[ifICHEHHSA CYJOBOTO KOHTPOJIIO IIiJ] Yac
JOCYZIOBOTO po3cnifyBaHHA. Ha mpaktuui nessi
IIpOleypHi TapaHTii 3a3HaIOTh 3MiH Ta (aKkTH4-
HOTO KOPUTYBaHHS.

Hanpuknag, &yHKUiOHYBaHHS  aBTOMATU30BaHOI
CUCTEMM JIOKYMEHTO0Diry cyay N0riYHO He Moxe
3a0e3neYMTM MOBHOLIHHY peanisalio npuHLMNY
BUNaJKoBOCTI (BiporizHocTi) mig yvac posnoziny
matepianiB KpPUMiHANbHOTO NPOBAZKEHHSA, ajAke
K/IONOTAHHS Y¥ iHWMA MaTepian ToyHo byze po3no-
JiNeHNI TOMY CYAJI, SKWIA 3AIACHIOE YepryBaHHs Y
BiZNOBiAHNA JEHb.

CToCcOBHO CepeAHbOr0 HABAHTAXEHHS HA CNiAYOro
cyaat, cnupatyuch Ha Aadi 2018 p. MoxHa
HaBeCTU Taky UMpy: Ha JEHb Ha OJHOTO CRiAYOro
CyAAN HaaxoauTb 0am3bko 5 knonotaub. [pu
LbOMY LMdpa ANS BEIMKMX MICT MOXE CTaHOBUTU

JeKinbKa aecatkis, a M. Kuesa — a0 80 knonotaub.

Harmpuxag, srigHo 3 ganumu ¢popmu Ne 1-x go
KoponboBcbkoro paitoHHoro cyay M. Kuromupa,
nporsrom 2018 p. Haziio 6 141 KI0ONOTaHH:,
CKapra, 3asBa IIiJj 9ac JOCYJOBOrO PO3C/Ii/JyBaH-
HA. [Tpy boMy KiZIbKicTh crrijumx cynjiB Hapasi
CTaHOBUTb 7 (BiZIOBIZHO, MOKIUBE KOJIN-
BaHHA L€l nudpy nporarom poky). Taxum
YIHOM, CEPeJHE HaBaHTAKEHHA CTAaHOBMIIO 3,5
K/IOMOTaHHs Ha pOOOYNIL [IeHb.

[Hmmit mpukman, 3rigHO 3 HaHMMU QOpMHU
Ne 1-x po JIHIIPOBCHKOrO pailOHHOTO CYyHy
M. Kuesa, npotarom I-ro miBpiwua 2017 p.
Haginmo 3 633 KIOIOTaHHSA, CKapry, 3asBU
IiJ, 9ac JOCYHZOBOTO pO3CHifyBaHHA. MoxHa
IPUIYCTUTH, IO A0 KiHIA poky I umdpa
cTaHoBMIa 7266. Ilpu 1boMy KilbKicTh CIifi-
YUX CYAJiB Y 3a3HaYE€HOMY IIEPiOfi CTaHOBM/IA
9. TakuM 4YMHOM, CcepefHE HaBaHTaKEHHA
CTAaHOBWIO 3,2 KJIONOTaHHA Ha poboumit
neHb. BopgHouac, sAxmo cygpero bipca O.B.
pO3IIsIHYTO 612 (1 224) KIOMOTaHb, TO CYALEI0
Oenrok 0.0. — 62 (114), To610 4,8 Ta 0,4 KII10-
HOTAaHHA Ha po604nit IeHb BiAMOBIKHO.

13/ ®opma Ne 1-x (piuna), 3aTBep/pKeHa HakasoM JlepkaBHOI
cynoBoi agMinicTpanii Ykpainu Big 23 yepsasa 2018 p. Ne 325. Pospin
3 craructudHol GopMM MICTUTD BIOMOCTI IPO PO3IMIAL CAINM
CyAJiero KJI0IOoTaHb, CKapT, 3a4B IIij] 4ac J0CYJ0BOT0 PO3C/IiIyBaHHS.

Cnipyi cyaai:

“Jlo pevi, Te, W0 K0JIEra CKa3as, W0 He BPerylboBaHo

3aKOHOM CTOCOBHO PoboTy Y BUXiAHI AHi. byBanu Bunaaxm,
[0 /IBOKATI HAM KaXyTb: a W0, BaM CNiAYi Yv NPoKypopu
JIONJNIayuyIoTh, WO BY He NpUXoAuTe Ha poboty?! Bam BigBia.

Jlo peui, 3 BiABoAOM TeX € npobnema. Bigsig — ue
Tpeba BUKNMKATY W 0AHOTO CYAAI0, a rpadik YepryBaHHs
MOWMPHETLCA JIULLIE HA OJHOIO CYAALH.

ABTOMaTM30BaHMIA Po3N0AiN — i BCi CUASATH § B cyboTy, i B
Heain”.

“YaBiTb COOI TaKy CUTYaLLil0 FiNOTETUYHY, 1,0 3aTPUMYETHCS
ocoba no 208-i i e BiAOYBAETLCA B MATHULLIO UM B CY6OTY.
| €y Ljiei ocobu 3axuchuK, AKuit byB nopaa, i oMy Tpeba
3BEPHYTMCA A0 CNIAYOr0 CYAAi i3 CKAprow Npo 3aKOHHICTb
3aTPUMaHHs.

— Yu icHye B3arani Taka MOX/MBICTb Y HHOTO 3BEPHYTHCS,
YM TaKoi MOXXIMBOCTi He nepejbayeHo?

TepMiHoBO, Y BUXiAHWA J8Hb — HE nepebayeHo.
— (aktnyHo — Hi? Cya 3aKpuTHiA?

1 nymaio, Wo B GiNbLOCTI CyAiB cUTYaLis came TaKa:
Y BUXiZHi AHi B CyAi — nuue cTopox”.

AaBoKar:

“Ane ronoBHe — HaBaHTaXEHHs Ha CYAAIB HepeanbHe”.

Cniguuii cypas:

“f, Konw ixana clogu, rotysanach 3 NpuBoAY CYA0BOI
cratueTuku. Cami wikasi nokasosi y Hac — 2017 Ta
2018 poku. Y Hac Ha Tpbox cniaunx cyaais y 2017 poui
byno Maibxe 9 Tvcy Knonotaub, a B 2018 poui Ha TpbOX
cniguvx cyais — 14 tueay. Maiixe BABiYi 36inbwmMnoch
HaBaHTA)XEHHS CaMe Yepes 3MiHW B MPOLLECYanbHOMY
3aKOHi — ouji excnepTuaun. JlouinbHicTb cy/0B0r0
KOHTPOK B LibOMY HanpsIMKY HiXTo He po3yMie. Y Hac

€ CNiJYuii cyaas, NOMIYHUK i € J0AaTKOBUIA NOMIYHMK,

i e A04aTKOBMIA MOMIYHUK TiNbKN TUM | 3aMaETbCS,
10 wramnye Lj excneptuau. I1po Te, 10 MM BHUKAEMO i
BUBYAEMO J0LNBHICTb NPU3HAYEHHS, B3arani He HAeThes”.
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Tperiit npukman — KuiBcbKuil paitoHHU cyx M. XapKoBa, 0 SKOTO Ipo-
tAroM I-ro miBpiuua 2017 p. Hapginmmao 5 219 KI0MOTaHb, CKApPT, 3aAB Iif
9ac JOCYFOBOTO pO3ClifyBaHHA. Mo)KHA PUITYCTUTH, 1O O KiHIA POKY
11 undpa craHosuaa 10 438. IIpu nboMy KilbKICTb CIif4MX CyARiB Hapasi
CTaHOBUTDH 6 (BiAMOBifHO, MOX/IMBe KonmuBaHHA Liel nuudpu B 2017 p.).
TakuM 4yMHOM, cepeffHE HaBaHTa)KeHHA CTAHOBWIO 6,9 KJIOMOTaHHA Ha
pob6ounii feHs.

Bapto 3ayBaxuti, w0 UM¢pPU € YMOBHUMM Ta HaBeJEHi BUKMKYHO AN
JIEMOHCTPALLT TOT0, W0 HABAHTAXEHHS KO/IMBAETLCA Ta € Y3arasbHEeHHSM,
110 HiYOr0 He rOBOPUTL NPO POBOTY OKPEMOTO C/IAYOT0 CYAAI.

3aranoM poboya 3aBaHTaXEHICTb CKNAAAETLCA HE TiNbKK 3 KiNbKOCTI KNONOTaHb, ane i:

® HasgABHOCTi YepryBaHb Y BUXiAHi Ta CBATKOBI AHi;

m NapanenbHoro po3rnaay KpUMiHaNbHUX Ta UMBINbHUX CNPaB N0 CYTi;

m JIy6n0BaHHA GYHKLIA cniayoro cyaai, Skui nepedyBae y BiANYCTL Y4 HA NiKapHAHOMY;

m BpewTi-pewT, cneuudika cnpas 3aneXxHo Bij, X MacwWTabiB (paoHHi CyAn B HEBEAMKMX 06NacTaX i MicLeBi
CYAM Y BENIMKUX 3HAYHO BiAPI3HATLCA 32 CKNAAHICTIO NPOBAKEHD, WO BUPAXKAETLCS Y KiNbKOCTI Y4ACHMKIB,
K/IONoTaHb Y MEXax 0/HOr0 NPOBaAXXEHHS TOlL0) abo npeMeTa (EKOHOMiYHi 37104MHM NOPAA, i3 3araNbHOKPUMI-
HaNbHMMK) 3HAYHO BN/IMBAE HA PODOYE HABAHTAXXEHHS CNIAYOI0 CYAA.

64

A

NOBHOBAXXEHHA
cmayoro cyaal

Ha siaminy Bia ctopiH obBuHyBayeHHs Ta 3axucty, KK Ykpaiium ne
BU3HAYaE MOBHOBAXEHHA/npaBa cniayoro cyadi. Bowu 3raaywtbes
HanpaMy B nonoxenHax Koaekcy Ta notpebywTh cuctematusauji Ta
KkBanidikai.

Hanpuxiaz, 1. 3 Kopekcy, AAka BU3HavYa€ 3arajbHi MOMTOXKeHHA Tis/Ib-
HOCTi Cy[ly, CTOpiH Ta IHIIMX Y4YaCHMKiB KPMMiHa/JIbBHOTO IIpOBa-
JKEHHsT, MOT/Ia 6 MICTUTH CHCTEMATM30BaHWIT TIEPETTiK TIOBHOBAYKEHB/
TIpaB CIiJYO0ro CYyAfi, a TAKOX 3aBJjaHb, AKi IIOK/IA/Jal0ThCA Ha HHOTO.

SIx y HayKoBili IOPUANYHIN /TiTepaTypi, TaK i B CyAHiBCBKil CHiNb-
HOTi HEOJHOPA30BO 3[iiICHIOBaNach Kaacudikalis MOBHOBaXKEHb
CILiAYOro Cypnji 3a pisHOMaHiTHMMM Kputepiamu. Ha Ham normsap,
Haif61/IbI BEAMMM JJIA NPAKTUYHOTO 3aCTOCYBaHHs Kiaacuikarii
IIOBHOBXXEHD CIIUOTO CYAJi € pyHKUioHanvHuti Kpumepiil.

Mepwy rpyny cknagaiTb NOBHOBAXEHHS CNiAYO0T0 CYAAI 1040
BUPIlIEHHS NUTaHb NP0 3aCTOCYBAHHS, 3MiHY YM CKACYBaHHA
3aX0/iB 3a0e3neYEHHS KPUMiHANbHOTO NPOBAJXEHHA 3a KO-
MOTaHHAM CAiAyoro, npokypopa, 3abe3neyeHHs ix 3aKOHHOCT
Ta 00rPYHTOBAHOCTI.

Ile Taki noBHoBakeHHs 3a KIIK Ykpainn: cynosuit Bukmuk (ct. 134);
npuBizg (c1. 140); HaK/IafeHHA TPOLIOBOrO CTATHEHHA (CT. 144); TMM-
JacoBe OOMeXXeHHs y KOPYMCTYBaHHi CIieriaibHuM mpaBoM (cT. 148);
BificTOpOHeHHA Bifi mocagy (cT. 154); TMMYAcOBUIT TOCTYII 10 pedeit
i mokymenrtiB (ctT. 159); apemr MmaiiHa (cT. 170); 3ano6bkHi 3axomu
(cT. 76); 3aTpuMaHHA Mi/JO3PIOBAHOTO, OOBMHYBAYE€HOTO 3 METOIO J10T0
npusopy (ct. 187 KIIK Ykpainn); mepefilaHHs HEIOBHOJITHBOTO ITiI03-
PIOBAHOTO 4y 0OBMHYBA4YeHOrO Iy Harsay (CT. 493), HoMillleHHs 0co-
0¥ y IpuiiMa/IbHUK-POSIOAUIbHNK I AiTeit (cT. 99), iHiui 3axonm.
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E JApyra rpyna cknajaeTbcs 3 NOBHOBAXEHb C/iAY0r0 CyAAl 1040 3a6e3neyeHHs nponopuiii-
HOCTi 06MEXeHHA (BTpYYaHHs) NpaB MOAMHU NiJ yac 361MpaHHA J0Ka3iB.

Hacammepen moBa e mpo cankiionyBaHHA KIIK Ykpainm mpoBemeHHS cmigumx (po3IIYKOBUX) Aill
(HapaHHA [O3BOY): MONMUT CBifjKa 4y MOTEPIIOr0 B CYZOBOMY 3acifjaHHi, 3a KJIOIOTaHHAM CTOPOHM
KPUMiHa/JIbHOTO TPOBa/pKeHHs (CT. 225); OOIIYK >KMTAa 4YM IHIIOTO BOJIOAIHHA ocobu (cT. 234); or-
M SKUT/IA 9 {HIIOTO BOMOMIHHA 0cobu (CT. 237); Caimumit eKCIIepMMEHT, 10 MPOBOIUTHCA B XKUTII
4y iHIIOMY BO/MOAIHHI 0cobu 6e3 ii foO6poBinpHOI 3ropm (cT. 240); IPUMYCOBe 3aTydeHHS 0cOOM A/
IpOBefleHHsA MeAn4yHol abo IcuxiaTpuyHOI ekcrepTnsn (CT. 242); TOPY4eHHs IMPOBEfIeHHS eKCIepTU3U
eKCIIepTHiil YCTaHOBI, eKCIIepTy ab0 eKCIiepTaM 3a K/IOMOTaHHAM CTOPOHU 3aXUCTY (CT. 243); mpumycoBe
BifbupaHHs 6io/moriYHMX 3pasKiB i ekcriepTusu (CT. 245); HanpaBIeHHA 0CO0Y IO MEAVYHOTO 3aKIafy
/1Sl IPOBefieHH A meuxiaTpuyHoi excriepTnsu (cT. 509).

3rigno 3i c1. 246 KIIK Ykpaiun HermacHi cmifgdi (posmykosi fii) € pisHoBumoM cnigunx (posIIyKOBMX)
miit, BimoMocTi mpo (aKT Ta MeTOAM MPOBeNEHHS SKUX He MifIATaloTh PO3TOMOIIEHHIO, TOX iX TeX
MO)XHa BigHecT! mo gapyroi rpynu. JJo HermacHuX caifumx (pO3LIYKOBUX) Aill, A1 NPOBEMieHHA SKUX
HOTPeOyETLCA HO3BIM CIifI0TO CYAfi, Ha/leXaTh BTPYyJYaHHA y NpUBATHE CINIKYBaHHA y BUIIALAI aypio-,
BifIEOKOHTPOJIIO 0COOY; aperTy, OIJISAAY i BUIMKM KOPeCIIOHeHIIil; 3HATTA iHdopMalii 3 TpaHCIOPTHUX
TETIeKOMYHIKaIliTHUX MepexX; 3HATTA iHdopMalii 3 efeKTpoHHMX iHpopManiitHux cucteM (cT. 258-266);
06CcTeXXeHHA ny6)1quo HEIOCTYITHUX MiCLlb, >KUTJIA YY1 iHIIOTO BOJIOJiHHA ocobu (cT. 267); YCTaHOBJIEHHA
MiCIIe3HaXO/PKEHHS PaflioeIeKTPOHHOTO 3aco0y (CT. 268); criocTepesxeHHsA 3a 0c06010 (CT. 269); MOHITO-
PMHT 6aHKIBCHKMX PaxyHKIB (CT. 269-1); KOHTPOJIb 3a BUMHEHHAM 3JI0UMHY, SKIO IIPU 1[bOMY BUHMKAE
HeOOXiIHICTb TMMYacOBOTO OOMeXeHHS KOHCTUTYLIHUX IpaB ocobu (cT. 271); Her/lacHe OTPMMAaHHI
3pasKiB, HEOOXIMHUX /IS TOPIBHSMBHOTO HOCTIMKeHHs (CT. 274).

A Taxko>X TIOBHOB)XEHHSI CJIi/[Y0TO CYAJi CTOCOBHO 3a0e3IedeHHs JOKa3iB Ha JOCYJOBOMY PO3C/iflyBaHHI
gy jeranisanii marepianie HCPJl: monuT cBifka, moTepmisioro mif 4yac HOCYZOBOTO PO3CTiflyBaHHA B
cypoBoMy 3acimanHi (ct. 225 KIIK Vkpainu); 3amydeHHs eKcIepTa 3a KJIOHNOTAaHHAM CTOPOHU 3aXVCTy
(cT. 244 KIIK Ykpainnm); BUpillleHHA IMTaHHSA IIPO BUKOPUCTAHHA iH(opManii mpo 03HaKM KpUMiHa/b-
HOTO IIPAaBOIIOPYIIEHHS, OTPUMAHOI B pe3y/IbTaTi NpoBefeHHs HermacHoi cmifdol (posiykoBoi) aii, B
inmomy kpuminanbHOMY npoBamkenHi (ct. 257 KIIK Ykpainn).

E TpeTio rpyny noBHOBaXEHb MOXHA BU3HAYMTU SIK MOBHOBAXEHHS 3i 3/iINCHEHHS CYA0BOO

KOHTPONI 1040 PO3rNAAY Ta BUPIWIEHHS CKapr Ha Aji, be3aianbHicTb, pileHHs cniayoro,

NPOKypopa, a TaKoX NepeBipKka CAiAYMM CYAJEH0 3aKOHHOCTI pilleHH NP0 NPOBEAEHHS
npouecyanbHoi Aii.

11i moBHOBa)KeHHs OXOIUIIOIOTh Hacamiepen chepy BUPILIEHHS CKapr YYacHUKIB KPMMiHa/IbHOTO IIPO-
BamkeHHs (Imasa 26 KIIK Ykpainu). lJogo ¢popmanbHOro nepeiky mificTaB i OCKap>KeHH:, TO 4. 1
cT. 303 KIIK Ykpainm mepenbavae, 110 Ha JOCYZOBOMY IPOBAJXKEHHI MOXXYTb OyTM OCKapKeHi Taki
pileHHs, Aii un 6e3nisIbHICTD crigyoro abo MpoKypopa:

1) Oe3miANbHICTD CTIAYOrO, MPOKYpPOpa, sIKA IIOJISITa€ Y HEBHECEHHI BiOMOCTeil PO KpUMiHa/IbHe
IIPaBOIOPYLIEHHA 10 COMHOIO PEECTPY LOCYAOBUX PO3CIiAYBaHD IIicC/IsI OTPUMAHHA 3aABY UM IIO-
BiJOM/IEHHSI IPO KPUMiHaJ/IbHE IIPAaBONOPYLIEHHs, Y HEIOBEPHEHHI TMMYacOBO BMJIY4EHOTO MaliHa
srigHo 3 BuMoramu cT. 169 KIIK Ykpainu, a TakoX y HesfliliCHEHHI iHIINMX IpoIecyanbHMX Aill, AKi
BiH 3000B’A3aHNUII BUVMHUTH Y BU3HAYEHNUI CTPOK;

2) pileHHs C1iAY0T0, IPOKYpOpa PO 3yNMHEHHS HOCYAOBOTO PO3C/IiyBaHHA;

3) pileHHs CTiAYOro MPO 3aKPUTTS KPUMIHATBHOTO IPOBa/KEeHHS;

4) pimeHHA NIPOKypopa MpO 3aKpUTTSA KPUMiHA/JIBHOTO IPOBA/PKEHHSA Ta/ab0 MpOBa/KEeHHA MIOA0
IOPUMYHOI 0cO0;
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5) pilleHHS IPOKYpOpa, CTAYOro PO BiIMOBY Y BU3HAHHI ITOTEPIi/INM;
6) piureHHs, #ii un 6e3aisIBHICTD cTigyoro abo NpoKypopa Ipy 3aCTOCYBaHHi 3aXOfiiB Oe3neKy;

7) pilleHHA CIigY0To, MPOKYpOpa MPO BiMOBY B 3a[J0BOJIEHH] K/IOIIOTAHHA IIPO IIPOBEEeHHA CTiIUnX
(po3LIYKOBMX) [1iVi, HEITIACHMX CIIifuMX (PO3ILIYKOBUX) Iiif;

8) pimeHHA CTgYOro, MPOKypopa Ipo 3MiHy HOPSAAKY HOCYAOBOTO PO3CTiAyBaHHSA Ta IHPOJOBXEHH:
Jioro 3riffHO 3 mpaBuIaMy, nepen6adennmyu rnasoro 39 KIIK Ykpainm;

9-1) pimeHHA MPOKYpOpa IpO BiIMOBY B 3aJ0BOJIEHHI CKapr! Ha HEJOTPUMAHHS PO3YMHUX CTPOKIB
CNIi4YUM, TPOKYPOPOM IIiJl Yac JOCYFOBOTO PO3CIiyBaHHS;

10) moBigOMIIEHHA CTiTYOro, IPOKYpOpa PO Mif03py Mic/IA CIVIMBY OFHOTO MICAIA 3 THA ITOBiOM/IEHHA
0c00i Ipo Mif03py y BUMHEHH] KPMMiHa/IBHOTO IPOCTYNKY ab0 JBOX MICSAIB 3 [JHS HMOBiZOM/IEHHS
0co0i IIpo mifjo3py y BUMHEHHI 3/I04MHY, aje He Ii3Hillle 3aKPUTTS IPOKYPOPOM KpMMiHATbHOTO
HpOBa/KEeHH:A a00 3BepHEHHA /IO CYAly 3 OOBMHYBAIbHUM aKTOM;

11) BigMOBa C/lig4YOro, MPOKypopa B 3a/J0BOJIEHHI KIOIOTAHHA NPO 3aKPUTTs KPUMIHAIBHOTO IpOBa-
I>KEHHs 3 TificTaB, nepenbavennx m. 9-1 4. 1 ct. 284 KIIK Ykpaium.

m Jlo verBepToi rpynM NOBHOBaXEHb HANeXaTb TaK 3BaHi 3arafbHi MOBHOBAXEHHS W00
3aXuCTy NPaB JIOAMHK, WO HAcaMnepes, CTOCYTbCA HArNSAY 32 AOTPUMAHHAM 3aKOHHOCTI
B MUTAHHAX 3aTPUMaHHS 0COOM Ta YTPUMAHHS ii N BapTow, a caMe 000B’A3KK, nepeabayeHi

ct. 206 KIK Ykpaiuu.

BifmmoBigHO 10 HUX CTITYNIL CYA/A CYRY, Y MeXKaX TepUTOPiaTbHOI IOPUCAMKIIIT IKOTO 3HAXOAUTHCS 0c00a,
sIKa TPUMAETHCA TIiJl BapTOI0, Ma€ MPaBo:

B [IOCTAaHOBUTM YXBaJy, KOO 3000B’s3aTu Oy/b-sKMil OpPraH Jilep>kKaBHOI BIafiM YU CIIy>KO0BY 0COOy
3abe3neunTy JoiepKaHHA IpaB Takol ocobu (4. 1 cT. 206);

B [IOCTAaHOBUTH YXBaJy, SKOIO Mae 3000B’s13aTu OyIb-sIKUII OpraH [ep>KaBHOI BAagu 41 CIYXOOBY
0co0y, i BapTOI0 AKMX TPUMAETHCS 0004, HErallHO JOCTaBUTH LI0 0COOY [0 CTAYIOro CyAmi st
3’sICyBaHHA MificTaB 036aBeHHA cBoboan (4. 2 cT. 206);

B BXUTK HeOOXiJHMX 3aXOfiiB 1/ 3a0e3redeHHs O6e3leku ocobu, sIKIIo ocoba 3asBIsIE PO 3aCTOCY-
BaHHA 10 Hel HaCM/IbCTBA IIiJ] Yac 3aTpMMaHHA a00 TPUMAHHA B YIOBHOB)XEHOMY OpTraHi jiep>kaB-
HOI Biagy ab0o He3aJeXXHO Bij HAABHOCTI 3asABU 0COOM, AKIIO i 30BHILIHIN BUITAL, CTaH 4K iHIII
BijoMi crifaomy cynpi o6cTaBMHM JAIOTh MifICTaBY AJIs1 OOIPYHTOBAHOI MiJO3pM MOPYLIEHHS BUMOT
3aKOHOJABCTBA IIiJ] Yac 3aTpUMaHHs a00 TPYMaHHS B YIOBHOBa)XEHOMY OpIaHi Jiep>KaBHOI BJIaj,
ilep>KaBHiil ycTaHOBI (4. 6, 7 cT. 206);

B Cmigunit cyAaA 30008 A3aHMI BXXUTY HeOOXiTHUX 3aXOfIiB /1A 3abe3IedeHHsA 0coOu, siKa o36aB/IeHa
cBobonM, 3axucHUKOM (4. 9 cT. 206).

E I’aty rpyny noBHOBaXeHb CKAAAANTH iHWI JONOMIXHI NOBHOBAXEHHS CNiAYO0M0 CYAAI.

Ile taki mosHOBakeHHA 3a KIIK Ykpainm: BupilleHHA NuTaHb IPO BifBOAM MiJ, Yac SOCYOBOTO PO3-
cripgyBaHHA (cT. 81), BUpillleHHS OKpeMUX NMTaHb IIOAO 30epiraHHA pedoBUX JOKasiB i JOKyMeHTIB
(ct. 100), TOHOBJIEHHS IIPOLECYATBHOTO CTPOKY (CT. 117), BCTAaHOB/IEHHS CTPOKY I O3HAIOM/IEHHS 3
Matepianamu (ctT. 290) Ta iHmi.

Ha oxpeMy yBary 3acnyroBylOTb MMTAaHHSA YYacTi CiAYOTO CyAAi y KpMMiHa/JIbHMX IPOBA/KEHHAX, IO
MICTATDb elleMeHT MDKHapOJHO-IpaBoBoro cuiBpobiTHunrea. UnnHa pepakuis KITK Ykpainn nepep6a-
YJa€ HU3KY TaKUX CUTYaLiil (HalpyuKIaf, TMMYacOBMIl apellT, TPMMAHHA i BapToo (eKCTpajuLiiitHmit
apelT) i 3abe3nedyeHHs BUiadi 0coOM, JOMUT 3a 3aIIMTOM KOMIIETEHTHOTO OPraHy iHO3eMHOI Jlep>KaBu
LIJISIXOM TIPOBEMIEHHS Bifjeo- a60 TemedoHHOI KoHbepeHIii Ta iHIIi).
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Cnipyi cyaai:

“Bsarani, Hosuil Kogeke ayxe
NPOrpecUBHN NOPIBHAHO 3
nonepeAHiM. OfHaK MEHi 3/aETheS,
[0 PO3CTAHOBKA CUN CKNAJAEThCS
TaKUM YMHOM, W0 NOCTIiHO BHOCSAYM
3MiHU | MOKIAJAYU HA CAIAYMX
CYAAiB BCe binbLue i binbwe
(YHKUj#A, 3aKoHOAaBELb GAKTUYHO
nepeknazae BiANoBiAaNbHICTb 3a
AIKICTb NPOBEAEHHSA i WBMAKICTb
CNiCTBA i3 TUX OPraHis, K
MOBUHHI LM 3aiiMaTUCh, Ha cya. Jlo
peui, ayxe AMBHA iHilliaTMBa Npo
MPU3HAYEHHS eKCNEPTM3 N0 BCIM
abCONITHO TpYNaM cnisyoMy CyaAi.
JlaBaiiTe My 3BinbHUMO MiniLljto,
3Bi/IbHUMO NPOKYpaTypy i BCe
BiAZaMo CnigyoMy cyaai”.

“Hasilo posrnsgarv KnonotaHHs
EKCNepTM3u, SKILO CiAYuiA cyaas
He Mae npaBa HaBiTb 3MiHWTK abo
JIONOBHUTY Lie KNONOTAHHSA AKUMCb
nutaHHAM? Lle, dpaktuHo, npocTo
naneposa pobora, binb Hivoro,

fIKa 3aTArye i y Hac 3abupae yac, i y
c/liayoro 3abupae yac. T binbiue,
KOJW Lie CTOCYETbCA EKCMEPTU3N
BCTaHOBJIEHHS! NpUYMH cmepTi. Y Hac
NN B KOpuAopax cToaThb. Kach
babus noMepna, nikaps nopaz He
Byno, Hikoro He byno. Jlioan KaxyTb:
“Mu BxXe noxopoH 3aMoBMAK, a B
TYT He MoxeTe po3rnaHyTi”. He
3Hat0, HaCKiNbKy L 00rpyHTOBaHD”.

3a3HaueHi HOBHOBaXEHHS MAIOTh CBOIO CIenydiKy, Xou iX mpupopa
€ JJOCUTD CXOXKOI0 3 iHINMMM ITOBHOBXXEHHAMM CJIiZfY0TO CYyAmi 11 y
3BUYAIHUX IIpoBa/KeHHAX. [IpoTe, 3 oAy Ha MeTy IIbOTO JOCTi-
IPKEHHS, BOHM He € IIPEIMETOM OKpPEMOTO aHali3y.

Tako>x okpeMoi 3rafky MOTpeOyITh HOBHOBAKEHHS i3 CAaHKIIiOHY-
BaHHA €KCIIePTU3, L0 NPU3HAYAIOThCA CTOPOHOI OOBMHYBAaYCHHH,
mo icHyBamu mpotarom 2017—2019 pp. 3a cBO€w IpaBOBOIO
IPUPOJOI0 NOfjaHE CHiJYMM CyAHAM ITOBHOBAXXEHH:A 3MiHaMM [0
KIIK Ykpaiam 2017 p."* mopmo ix ydacTi y nmpu3Ha4eHHi eKclep-
T3 Ta iHMMX ¢opMax 30MpaHHSA NOKa3iB CHPUIIMANOCh [AJIEKO
HEeOJIHO3HAaYHO.

D Ha aymky daxisuis, MoBa iige npo AedopmaLio poni cniayoro
) CYAAi Ta BUKOHAHHS HUM HEBNACTUBMX A1 HbOTO YHKLLIA®.

Xoua I1i TOBHOBaKEHH:A cKacoBaHi 3akoHoM Ne 187-IX Bix 04 >KOBT-
Hs 2019 p., BOHUM Hisyu Mif yac poOOTU HaJ MM HOCIiKEHHIM
Ta CyTTEBO BIUIMHYIM Ha HaBaHTAXEHHA CIiJYUX CyAAiB, AKiCTb
POSIIANY iHIINMX OUTAaHb TOLLO.

3a 2018 p. go cnmiguux CyamiB Hafiimao 3aranom 209 966 kio-
IIOTaHb NPO IpoBemeHHA ekcneptmsu 3 1 020 124 kmomoraHb,
CKapr, 3afAB IIiJj 4ac JOCY[IOBOTO PO3CTiyBaHHH, 1O CTaHOBUIIO
Oinpin HiX 20 % HaBaHTa>KeHHA Ha CJILYOTO CYHIO.

He MeHII BaXMMBUM € NMNUTaHHSA BifIIOBifaNbHOCTI CIiAYOTO CyAni
3a peajisalilo UUX IOBHOBaXeHb. [JiANBHICTD Cymni cyny mepioi
iHcTaHIil (K MpaBMIO, OKPY)KHOTO MICIIEBOTO CYAY) Y MeXaX 3BJ-
YaJlHMX IIPOLIECYaJIbHUX CTPOKIB Ia€ MOXK/IMBICTb HE TiIbKM CaMUM
CyAaAM OibI peTeIbHO Ta BUBAKEHO IIIXOANTYU HO 3Hi/ICHEHHS
NOBHOBa)KeHb. CTOPOHM IPOBAfI’)KeHb TaKOXX MAIOThb 3MOTIY BUKO-
PUCTOBYBaTH iHCTPYMEHTM 3aKOHHOTO KOHTPOJIO 3a [iA/NbHICTIO
cynani (amensniiiHe OCKap)KeHHs, iHILiIOBaHHA AMCUUIUIIHAPHOTO
NIpOBaJPKEHHA, KPMMiHa/IbHA BiIMIOBifa/IbHICTh 3a 3aBilOMO HeIpa-
BOCyfiHe pileHHs, nepenbadena ct. 375 KK Vkpaiun).

IIpu uboMy He Bci pillleHHs CTZYOro CyAni MifAraloTh amesALii-
HoMy ockapkeHHI0. CT. 309 KIIK VYkpainm MicTuTh BuuepIHMIA
HeperiK yXBas CTiI90ro Cy/fi, IKi MOXYTb Oy TV OCKapyKeHi ITifj Jac
TOCY[IOBOTO PO3C/IilyBaHHA.

I1ig 9ac OCy[OBOroO po3ClifyBaHHA MOXKHA OCKap>KUTU TaKi yXBaM CIiIY0TO CYAfi:

1) BifEMOBY y HaJlaHHi TO3BONTY Ha 3aTPUMAHHS;

2) cmocosHo 3an06ixHUX 3axX00i6: 3aCTOCYBaHHS 3aII0ODKHOTO 3aXO0/ly Y BUIJIAI TPUMAHHS IIijJj BAPTOIO
a060 Bi]MOBY B JI0T0 3aCTOCYBaHHi, IPOJJOBXKEHHS CTPOKY TPMMAaHHA IIiJ] BapTO0 a00 BiIMOBY B i10T0
IIPOJIOBXXEHHI; 3aCTOCYBaHHsA 3all00DKHOTO 3aXOfly Y BUIJLAAL JOMAIIHBOTO apemTy abo BiIMOBY B

14/ VipeTncsa mpo 3MmiHn, BHeceHi 3akoHoM Ykpainu “IIpo BHeceHH: 3MiH o Tocrofapchkoro IporiecyanbHOro Kofiekcy Ykpainu, IusinbHoro
IIpoliecyaIbHOTO KofleKcy YKkpainu, Kopekcy agmiHicTpaTuBHOrO Cyo4nMHCTBa YKpaiHy Ta iHIINX 3aKOHOJABYNX aKTiB” Bif 03 xoBTHA 2017 p.
Ne 2147-VIII (tak 3BaHi “monpasku JIo30Boro”).

15/ JluB. pesynbraTu eKcrepTusn: ‘AHasi3 3aKOHOZABUYOTO PEryIIOBAHHSA IOPANKY 3AiICHEHH: HOCYJOBOrO PO3CIHifyBaHHA “mo” Ta “micis”
“nonpaBok” JlozoBoro mo KpumiHaabHOroO mpoljecyanbHOrO 3aKOHOfAaBCTBA YKpainu  (ABropcbkmit komektus: O. Banuyk, €. Kpamnmsis,
B. ITerpaxoscpknit, 3. Cumonenko) // http://bit.ly/2BLXk2A %C2 %A0.

68

JIOTO 3aCTOCYBaHHi; IPOJIOBXEHHS CTPOKY JJOMAIIHBOTO apeITy abo BiIMOBY B J10T0 IIPOJJOBXEHH;
3aCTOCYBaHHA 3all00DKHOTO 3aXO/y Y BUIJIAMI 3acTaBy abo BiIMOBY B 3aCTOCYBaHHi TaKOTO 3aXOZY;

3) mnoMileHHA 0coO6M B NPUITMAIbHUK-PO3NOAUIBHNK /I fiTell ab0 BiMOBY B TaKOMY IOMillleHHi,
IPOJIOBXXEHHS CTPOKY TPMMAaHHS 0COOM B IIPUIIMa/IbHUKY-PO3NOAIIBHUKY I/IA [iiTeil abo BiAMOBY B
JI0rO IIPOMIOB)XEHHI;

4) HampaB/IeHHA 0COOU IO MEAMYHOTO 3aK/Iafly A/IA POBeNeHHA IICUXIaTPUYHOI eKcllepTusn abo Bif-
MOBY Y TaKOMY HaIlpaBJIeHHi;

5) apemT MajiHa abo BiIMOBY Y HbOMY;

6) TUMYAcOBMIl JOCTYII O pedeil i JOKYMEHTIB, IKUM [JO3BOJIEHO BIUTyYeHHA pedell i JOKyMeHTiB, fKi
HOCBITYYIOTh KOPUCTYBaHHA IIPAaBOM Ha 3J[[i/ICHEHHS HiAIPMEMHMIBKOI AisbHOCTI, ab0 iHImMX, 3a
BificyTHOCTI siKuX ¢isnyHa ocoba — mifIpueMenp 4n 0pUANIHA 0c06a M030aB/IAIOTHCS MOXK/INBO-
CTi 3[i/ICHIOBAaTM CBOIO isSI/IbHICTB;

7) BiACTOpOHEHHA Bifi Hocaay abo BiIMOBY y HbOMY, IPOJOBXKEHHS BiICTOPOHEHHS Bijl OCa;

8 ) BiEMOBY Y 37iiiCHEHHI CIIeliaJIbHOTO JOCYZOBOTO PO3C/Ii/[yBaHH;

9) BiAMOBY y 3aJJOBOJIEHHi CKapru Ha MMOCTAHOBY IIPO 3aKPUTTsI KPUMiHAIBHOTO IIPOBA/PKEHH: abo Ha
pillleHHsA CAifYoro, MPOKypopa Ipo BiIMOBY B 3aJJOBOJIEHHI KJIIONIOTAaHHA IIPO 3aKPUTTA KPUMiHa/Ib-

HOTO MPOBAPKEHHS IJOf[0 TOTO CaMOTO HisiHHSA, 1[0 PO3CIiAYBaNoCh i3 JOTPUMAHHIM BYMOT LIOJO
nigcmigaocti (1. 9-1 4. 1 c1. 284 KIIK Ykpainn);

10) cxkacyBaHHS HOBiIOMJIEHHS IIPO IJO3PY 4M BifMOBY Yy 3a/JOBOJIEHHi CKapru Ha MOBiTOMJIEHHS IIPO
iZ03pY;

11) moBepHeHHs CKapry Ha pillleHHs, Ail 4M O6e3[is/NbHICTD CIifdoro, MpoKypopa abo BiIMOBY Yy Bif-
KPUTTi IpOBaJPKEHHA 110 Hill.

Ckaprv Ha iHwWi yxBanu CAiAY0ro CyAAi OCKap)XEHHK HE MiANAralTh i 3aNepeyeHHs MPOTU HUX MOXYTb ByTK
noAaHi nia yac niarotoyoro npoBagxeHHs B cyai (4. 3 cr. 309 KIK Ykpainu). Y kacauiiiHoMy nopsaky ckapru
He nepernsAanTbes B3arani.

Ha paymxy oxpemux cypgis Bepxosroro Cymy, Lie CTaHOBUTH Ipo6ieMy, ajKe BiAIOBIZHMII Cyp 3
pO3I/IAY KPMMiHAJIBHUX CIIpaB He MOXKe (OPMYyBaTH IMPAKTUKY CTOCOBHO JOTPMMAHHA KpUMiHa/IbHOI
mporiecyanbHoi GopMu (FOMYCTMMOCTI JOKa3iB, BIUIMBY HE3aKOHHOTO 3aTPUMaHHS Yy OOLIYKY TOILO).

SIx HeopHOpa3oBo HaronomrysaB Bepxosumit Cypn'S, c1. 129 KoHcturynii Ykpainm rapaHTye ImpaBo Ha
aneALiHNIA TeperiAf CIPaBy, a He KOXKHOIO OKPEMOTO CY[OBOIO PillleHHA y MeXaX KPUMiHa/JIbHOIO
nposamkeHHd, ToX KIIK Ykpainu BusHadae, B AKMX BUIAAKaX i AKi pillleHHA CHig4MX CyAfAiB, CyZOiB
IIepIIOl iHCTAHIII IMiJIATAI0Th EePEIANY B alleNALITHOMY ITOPALKY.

[Ipn npomy crenudika po6OTH Ta HaA3BUYANHO CTUCI CTPOKM PO3IIAAY KIOIOTaHb, 3asB YU CKapT
BMMATaloTh Bifl CIiIY0TO CyAAi HaA3BMYAHO IIBYUKOI Ta OllepaTMBHOI peakliii Ha cuTyaniro. Y. 2 ct. 28
KIIK Ykpainu okIajia€ Ha C/Iif90T0 CYA/AI0 IPSAMMi 060B 130K 3a0e3nedeHHs “IPOBEfIeHHs JOCYA0BOTO
PO3CTifyBaHHs Y PO3yMHi cTpokn”. Ijis1 3abe3medeHHs] BUKOHAHHS CTOPOHAMM KPMMiHa/IbHOTO IIPOBa-
IPKEHHSA BYMOT PO3YMHOTIO CTPOKY CIIifluMii CyA/is, CyJ, MAa€ IPpaBO BCTAHOBJIIOBATY NIPOLECYa/IbHI CTPOKA
y MeXax rpaHM4YHoro cTpoky (4. 1 ct. 114 KIIK Vkpainn). lllonpasaa, momo crigyoro cyani 3a3HaueHmit
IpUINC Ma€ OOMEXXeHHS — Y YacTUHi CTPOKIB pO3IJIAAY MUTaHb, BifHECeHNX 10 jtoro (cmimgdoro cympi)
KoMIeTeHNil (Hanpukiazm, 12-Tu FOAVHHNI CTPOK /I PO3IIARY KJIOHIOTAHHA IIPO 0OpaHHs 3aII00DKHOTO
3axofly miciA 3aTpuMaHHA ocobu B mopsAaky ct. 208 KITK Ykpainu). Xo4 Ha npakTuiii, orocepegKoBaHo
(Ax MiHIMyM 4Yepes3 IHCTUTYT PO3IJIAAY CKapr) Cig4nii Cyasa 30008’ 13aHNMil 3a0e31edyBaTy JOTPUMaHHS
PO3YMHUX CTPOKIB Iifi 4Yac JOCY/IOBOTO PO3CTiAYBaHHA i C/IifYMM (JeTeKTUBOM), IPOKYPOPOM.

16/ lns. IToctanosy BepxosHoro Cypy Bif 4 xBiTHa 2019 p. y cripasi Ne 494/6/18; Iloctanosy Bepxosroro Cyny Bif 18 »xoBTHs 2019 p. y crpasi
Ne 757/37346/18-k Toiuo.
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2.6

3AKOHOAABYE 3AKPINEHHA
NPUHLUNIB CYA0BOI0
KOHTPOJIH

Koncturynis Ykpainm y cT. 129 MiCTUTb OCHOBHMII IlepeJliK 3acaf
(IpMHIMIIB) CYOYMHCTBA, & CaMe:

He3aJIe>KHOCTI;
BEpXOBEHCTBA IIPaBa;

PIBHOCTI YCiX yYacHMKIB CYHOBOTO IIPOLIECY Ilepefl 3aKOHOM i
CYZIOM;

3a0e3IeYeHHs JOBENEeHOCTI BUHY;

3MarajabHOCTI CTOpIiH Ta cBOOOAM B HaJaHHI HUMU CYAY CBOIX
JOKasiB iy JOBENEeHHI Iepesi CY[OM iX IepEeKOHIMBOCTI;

HiTPUMaHHA ITyO/IYHOr0 0OBUHYBAaYeHHS B CYAi IPOKYPOPOM;
3abesnedyeHHA OOBMHYBa4eHOMY IIpaBa Ha 3aXNCT;

IJIACHOCTi CYZIOBOTO IIPOLIeCY Ta JOr0 HOBHOTO (hiKCyBaHH:A
TeXHIYHUMMU 3aCO0aMu;

PO3YMHOCTI CTPOKIiB POSITIAALY CIIPaBU CY[IOM;

3a0esnedyeHHs IpaBa Ha ale/ALIHNII Heperiay CIpaBy Ta y
BM3HAYEHNX 3aKOHOM BMIIa[KaX — Ha KacaljiliHe OCKap>KEeHHA
CyZOBOTO pillleHHH;

000B’A3KOBICTb CY/JOBOTO pillleHHS.

Bopnowyac Koncturynisa nepenbadae, 1j0 3aKOHOM MOXYTb OyTH
BU3HAYeHi Takox iHmi 3acagu cymoumncrsa. KIIK VYkpaimm y

CT.

7 po3UIMpMUB KOHCTUTYLIHMII Tepelik 3acaf/IpUHIUIIIB

CygqO4YMHCTBA.

3a paXxyHOK XapaKTepHUX [/ KpMMiHa/IbHO-IIPOIleCyaIbHIX PAaBOBITHOCUH 3acaj (IPUHIUIIIB) epen-
OadeHi Taki OAATKOBI 3acajiu Cy[OYMHCTBA:

3aKOHHICTD;

moBara Jo JTIOJChKOI TiTHOCTi;

3a0esmedyeHHs IIpaBa Ha CBOOOAY Ta OCOOUCTY HEeJOTOPKAHHICTb;

HEJOTOPKAHHICTD >KUTJ/IA YU iHIIOTO BONOLIHHA ocobu;

TAEMHUIIS 0COOVICTOTO CIIIKYBaHHS;

HEBTPYYaHHA y IIPUBATHE XXUTTS;

HEIOTOPKAHHICTb IIpaBa BIACHOCTI;

cB00OOfa Bifj CAMOBUKPUTTS Ta IPaBO He CBITYMTYU NMPOTY OMM3bKMX POAUUIB Ta WIEHIB CiMl;
3a60pOHa IBiYi IPUTATYBATH KO KPUMiHAIbHOI BilIOBiTa/IbHOCTI 32 OffHe i Te caMe IIPaBONOPYIIEHHS;
JOCTYII 1O IIPABOCYAAS;

6e3nocepeHiCTh ZOCTiIKEHHS ITOKa3aHb, pedell i JJOKyMeHTIB;

3a0esledyeHHs IpaBa Ha OCKAP)KEHHS IPOLIECYya/lbHUX pillleHb, Aill M Oe3misnbHOCTI Cy6’eKTiB
KPMMIiHaJIbHOTO MPOBAJ>KE€HHS;

HyO/iYHICTD CYJOYNHCTBA;
OVICIIO3UTHBHICTD CTOPiH;
NOTPMMAHHA PEXUMY MOBMU, KOO 3[JilICHIOETbCA KpVMiHa/JIbHE IIPOBaJPKEHHA.

Ananis nonoxeb ct. 129 Konctutyuii Ykpainm 1a cr. 7 KINK Ykpaibv B
YaCTUHI PO3KPUTTS OCHOBHMX 3acaJ/NpUHLMNIB CYA04MHCTBA (TOOTO KpUMi-
HaNbHOTO NpOLLECY — B YCiii #OT0 MOBHOTI Ta Ha BCiX CTaZifX) CBiAYMTD,
0 3aKOHOAABEUb HE AOTPUMABCA MOBHOK MipOH CTPYKTYPHO-NOMYHOTO
B32EMO3B’AI3KY LIUX MOJIO)KEHD.

Tak, 30kpeMa, KOHCTUTYLI/HMII NIPUHLMI “BepXOBEHCTBA IIpaBa’ BiANOBiAHO [0 BU3HaHOI B Teopii
IpaBa JOKTPMHM BK/IIOYAE TaKi CKIAJOBi:

M e

I[ToBara jj0 mpaB i cBOOOJ, MIOAVHNA. 6. IlpmHUUI BU3HAYEHOCTI.

Bepxosenctso KoncTuTywii. 7. IlpyHIMI NpONOPLiHOCTI.

IIpyHIMI posnopiny Bragu. 8. IlpuHuun mnpaBoBOi Oe3MeKM Ta 3aXUCTY
3aKOHHICTb. JIOBipH.

OO6MexeHHS IUCKPELiiTHNX TOBHOBaYKeHb. 9. HesanexuicTb cyny i cypsais.

AHanis nepenivyenux 3aranbHux 3acaj/nPUHLMNIB CYA0YMHCTBA B KOHTEKCTi MOBHOBAXEHb i QYHKLIA, AKUMHU
HaZiNeHuit CRiYMA CYAAR Y KPUMiHANbHOMY MpOLECi, ae 3MOTy BUOKPEMUTH Ti 3 HUX, AKi be3nocepeaHbo
CTOCYIOTbCA CY/L0BOTO KOHTPOJIH 32 JOTPMMaHHSA NpaB i cB0OOA, MOAMHM HA A0CYA0BOMY po3cAiayBaHHi. Humu,
Hacamnepej, € TaKi NpUHUMNN:

3aKOHHICTb (NeranbHicTb Ta NIENTUMHICTb, NOBHOBAXHICTL (MEXi NOBHOBAXEHD));
3MarabHicTb;

HEe3aNeXHICTb Ta HeynepeaKEHICTb (0e3CTOPOHHICTD);

nybAiyHicTb (BiAKPUTICT, NPO30PICTD, [NACHICTD);

CBOEYACHICTb (PO3YMHMIA CTPOK, aBTOMATUYHICTb, HE3YMOBHICT);

NPOAKTUBHICTD (iHiLLiaTMBHICTD);

00rpyHTOBHICTb Ta BMOTUBOBAHICTD.

17/ JluB. 3araabHOTeOpeTHYHE MPABO3HABCTBO, BEPXOBEHCTBO ITpaBa Ta YKpaiHa : 36ipHMK HaykoBux crareil. / Tom. pemakrop: AHApiit
Menemesny. K.: “Iyx i mitepa’, 2013. 608 c.; Illesuyx C.B. Cynoa mpaBoTBOPYICTb: CBITOBMII JOCBIN i mepcrextusy B Ykpainu. K. 2007 Toro.
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2.7

PEANISALLIA (IMIJIEMEHTALLIA)
NMPUHLMNIB HAJIEXXHOT'O
CyZ0BOI0 KOHTPOJIK MiA YAC

A0CYyA0BOro PO3CAIAYBAHHS

2.7.1

3aKoHHicTb (neranbHicTb
Ta NIeriTUMHICTb, NOBHOBAXXHICTb

(MeXi noBHOBa)XEHb))

3aKOHHICTb NPUIHATO BiHOCUTM [0 3arajbHONPABOBMX INPUH-
umiB QyHKIIOHYBaHHS IPABOBOI CUCTEMU JepXkaBM. BigmosigHo
mo 4. 2 c1. 19 KoHcTuTyuii YKkpainu opranm fep>kaBHOI BIaju, 10
SIKVIX HaJIeXaTh TAKOX CYAM, iX mocamosi ocobu (cyapi) 30608’ a3aHi
[iATY JMIIe Ha MiICTaBi, B MeXXaX IIOBHOBa>KEHb Ta Y CIIOCIO, 110 Iie-
penbadeni Koncturyniero Ta sakoHamMy YKpainu (Tak 3BaHMIl CIle-
Iia/IbHO-/JO3BIIbHNIT NIPMHIUI IIPAaBOBOTO peEryTiOBaHH:A). Takum
YMHOM, 3aKOHHICTb IIOJIATA€ B TOYHOMY J1 HEYXIUIbHOMY BMKOHAHHI
Koncturynii i 3akoniB YkpaiHu, iHIIMX HOpMaTMBHO-IIPAaBOBMX
aKTiB, 1[0 TPUITHATI BifmoBigHo mo Hux'®. Lleit mpuHIUI, 3 OTHOTO
60Ky, Ma€ CaMOCTilfHy po/b i 3HaYeHHS, a 3 iHIIOro — BiH € CKa-
I0BOIO 6ibII 06’€MHOrO Ta (PyHJAMEHTa/IbHOTO KOHCTUTYLIITHOTO
IIPUHIUITY — BEPXOBEHCTBA IIpaBa.

18/ 3aranmpbHOTeopeTwyHa Ta icTropmyHa fopucnpygennia / B.f. Tamin, O.JI. CaToupkuii,
C.I. MakcuMoB Ta iH.; 3a 3ar. pes. O.B. Ilerpummna. X., 2013.

JInsa KpuMiHaIbHOTO IPOIeCyaTbHOTO 3aKOHO/IABCTBA 1€ 03HAYAE, 110 IIPK 3[IiJiICHEHH] JOCYZOBOTO pO3-
CIIiYBaHHA Ta CYJOBOTO PO3IJIANY — He MOKe 3aCTOCOBYBAaTHCA 3aKOH, AKui cynepeunTdb KIIK Ykpainn.
Y pasi X, AKIO B HbOMY BifICyTHE KOHKpeTHe a00 OJHO3HAYHe IOTOXXEHHS IS PeTy/IIOBaHHs HMEeBHUX
IIpOLIeCYa/JIbHUX BiJHOCHH, 1[0 BMHUKAIOTb Iifi YaC KPMMIiHa/JIbHOTO IIPOBAIPKEHH:, 3aCTOCOBYIOTHCS
3arazibHi 3acajiy KpMMiHa/IbHOTO IPOBA/PKeHH:, BusHaueHi 4. 1 ct. 7 KIIK Ykpainm.

Mia yac npoBeeHoro Z0CNIAXEHHs HaiyacTille 3raayBanuch NPobaeMHi nUTaHHs peanisaLyii D
NPUHUMNY 3aKOHHOCTi B YACTMHI MOBHOBAXHOCTi (MEXi MOBHOBAXEHb CNiAYOr0 CYAZI, fKi

cTaHoBneHi KITK Ykpaiku). Ak MiHiMyM, nocTalTh TPU ANCKYCIAHI NUTaHHS:

1) MOXAMBiCTb HaAaHHA “BKA3iBOK™ C/iAYOMY, MPOKYpOpY;

2) MOXNMBICTb AOCMIZKEHHS J0KA3iB HA CTaJii 0CY/0BOT0 PO3CAiAYBaHHS;

3) MOX/AMBICTL 3MiHW KBaniQikauii KpMMiHaNbHOTO NPaBONOPYWEHHS (3MicTy NiAo3pu npo

BYMHEHHS KPUMiHANIbHOTO npaaonopymeHHﬂ).

Bl MoxnuBicTtb HapaHHA “BKa3iBoK”
cnig4yoMy, npoKypopy

Taka MOXMBICTD BMHMKAE y 3BA3KY i3 BUKOHAHHAM 3arab-
HIMX 00OB’A3KiB CTOCOBHO 3axucry mnpas moayHu (cT. 206 KIIK
Ykpainu) a6o y pasi IOCTaHOBJIEHHS YXBa/lu IIORO Oe3MisANbHOCTI,
AKa ocKapKyeTbcs B nopAfKy cT. 303 KIIK Vkpainm. Cami cmipgyi
CYATi CXWIAIOTBCA JIO TOTO, IO BOHMU >KONHUM YMHOM HE MOXYTb
HaJlaBaTy BKA3iBKU CIiTYOMY, IIPOKYPOPY.

Tomy B yxBani cnigyoro cyaai npo obpaHHa 3anobixHoro 3axoay
YU CTOCOBHO iHWIOTO NMPOLLECYaNbHOTO MUTAHHSA, Y Pasi BU3HAHHA
3aTpUMaHHA He3akoHHuM B nopsaaky cr. 206 KIMK Ykpainu, He
MO)XE MICTUTMCSA! JIeTa/bHa BKa3iBKa 3000B’A3a/IbHOTO XapaKTepy Ha
KwTant “BHecTu BigomocTi Ao EP/IP”.

HaromicTb MoX/IMBa BKasiBKa OLIbII 3arajJbHOTO XapaKTepy,
HaNpUKIaJ, ‘PO3ITIAHYTM IIMTAHHA CTOCOBHO HAasABHOCTI O3HAaK
KPYMiHa/IbHOTO IIPABOIOPYLIEHHS Y1 “IOPYYMUTH OPTaHy JOCYHO-
BOTO pO3CIiZfyBaHHA, 4O KOMIIETEHIIil AKOrO BiflHECEHE IUTAHHA,
PO3IJIAHYTU MUTAHHA I[OMO... TOLLO.

ITopmi6bHOWO € CUTYyaliAd 3 OCKap)KeHHSAM HEBHECEHHS BiJOMOCTE
IIpo KpuUMiHajbHe IpaBonopymeHHsa go €PIP 3a 3asBorw morep-
misoro un 3asBHUKa (y mopsaaky c1. 303 KIIK Ykpainu) — cmigunii
CYJ/A JiIlle KOHCTATYE MOPYIIeHHs i 3000B’s13y€ BHECTH BijoMOCTi,
BUKJ/IaJIeHi y 3asABi Takol ocobu, mo EPJIP, ane He BKa3ye, 1O caMe
Mae OyTy BHeCeHe.

Cnipuwii cypan:

“Ane s BBaXal0, L0 HE MOXE
CNiAYMiA cyAAR 3aCTOCOBYBATH CBOI
NOBHOBA)XEHHS 32 BUMOTaMM YaCTMHM
WOCTOT, AOPYYAOYM BUDilIYBATH
NUTaHHA Npo BHeceHHs B EP/IP, Tomy
10 Lie BXe byae BUXOAMTH 32 1i0r0
MOBHOBA)XEHHS B pamKax cT1. 206.
Jlopyuwnty BiANoBiAHOMY OpraHy
JI0CYZ0BOT0 PO3CAiAYBaHHS NpOBECTY
JochigkeHHs. A Bxe 3a HacniaKamu
JIOCNiZDKEHHS Lieil BiANOBIAHWIA
OpraH MOXXe NPUIAHATK PillieHHs npo
BHECEHHS BiJOMOCTEN 1010 NEBHUX
daxTiB abo Hi”.
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A)BoKar:

“S BBaXat0, W0 cyaan 3AjiicHI0E
npasocyazs. Lie ioro ocHoBHa 3aaaya.
| TaKa 3BY)XeHa DYHKLjS — chiaymit
cyazs. BiH caHKujoHye 0bwyK un
NPOAOBXKYE TEPMIH TPUMAHHS N,
BapToi0. B byab-AikoMy Bunazky,

Ti Z0Ka3K, SIKi BXE B MaTepianax
MPOBAAKEHHS! € HA LIEI MOMEHT,

BiH Mag, 6e3yMOBHO, NOAMBUTHCD.
ToMy 110 B ByAb-SKOMY BUNAAKY BiH
KEepYETLCS, B TOMY YMCTi, | BHYTDIlLHIM
MepeKoHaHHAM. | nepw 3a Bce, BiH
MaE 3aKOH BUKOHYBATH, NPOLIEAY U
J0TpMMYBATUCD .

Cnipuwii cyaaa:

“INoBHOBa)eHHS, Ha Mili mornaz,
BU3HAYEHi J0CTATHLO MOBHO Ta
AKicHo. Tyt Hema npo 1o Kasaty,
Tpeba ix 3Hatu i peanizopyBar.
LLlozo sKocTi 3aKoHy i peanizaii Lyx
NOBHOBA)XEHb — € MEBHi HEA0JiKK, AKi
NpaKTUKa BUAINNAA, | BOHY €, HA MO
JYMKY, CUCTEMHUMI CaMe B NPOLIECi.
3aKoHoAaBeLb AiCHO NPUAYMaB
TaKy KOMMEHcaTopHy HopMy Y. 6 ¢T. 9
KIMK — ue npaso 3acTocosyBaty
aHanorito npas”.
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H Moxnusictb JocniA)KeHHsl AOKA3iB
Ha CTaAil A0CYA0BOIO PO3C/iAYBAHHS

Taka MOXX/IMBICTD IO/IATAE Y BiANOBifi HA 3alIMTaHHA: I/ MOXKe/Ma€E
CIIYMiA CY[AA MiJ, 9ac pO3ITIALY KJIOIOTaHb JOC/IKYBAaTH HaJaHi
CTOPOHOI0 KPMMIiHAJIBHOTO IIpolecy fokasu (iHdopmarioo Takoro
XapakTepy)?

Xoya cniauwii cyaas He BUpillye cnpaBy Mo CYTi, a A0Ka3u A0CAIAXY-
H0TbCA BUK/IHOYHO Ha CTaAil CYA0BOr0 Po3rnsAy, CNiavi CyAAi BBaXalTh,
10 BOHW MalTb 3arnMbAKBaTMCh B MaTepianM KpUMiHaNbHOTO NpoBa-
JDKEHHS, 3MICT NOBIZOM/NEHHS NPo NiZ03py TOLLLO.

3i cBOro 60Ky, CTOpOHa OOBMHYBaYeHHS HE 3aBKAM MOTOIKYEThCA
3 IIUIM, BBa)Kal04M, 0 MOKHA He HaJaBaTU JOKas3y, Ha AKUX IPYH-
TyETbCA MOBiJOM/IEHHA PO MifIo3py, YM B KJIONOTAaHHI IpO Ipo-
BefeHHA HCPJ nocunatuck Ha HeposcekpedeHi matepianmm OPI,
HaIpUK/IaJl, PallOpT ONEPAaTVBHUX IIPaljiBHUKIB.

Hl Moxnusictb 3MiHM KBanidikawii KpuMiHanbHoOro
npaBonopyweHHs (3MicTy nizo3pu npo
BYMHEHHA KPMMIHAILHOTO NMPABONOPYILEHHS)

Cepen cmigumx cynjiB HeMae yCTa/leHOI AYMKU CTOCOBHO 3MiHU
kBayi¢ikanii KpMMiHa/JIbHOTO IpaBoNOpylIeHHA. MoBa He iifie
PO BHeceHHs 3MiH 1o €PJIP 4y 3060B’13aHHA 1le 3poOuTH, a IPO
BUIIpaB/IeHHA KBamidikauii B yxBaii crigdoro cynni. Hanpuknan,
3a yMOBU, 1IJ0 CTOPOHA OOBMHYBaYeHH IOAA€ KIIOIIOTAHHS PO 00-
PaHHA 3a00KHOTO 3aX0/y, BKa3ylouM, [0 0Co0i IHKpUMIHYETbCA
Jernit ab0 TsOKYIMIT 37I0YMH, YMUCHU a00 HEYMMCHMUIA, 3a/IeXKHO
Bifl 4acTMHU CTaTTi KpUMiHAJIBHO-NIPaBOBOI HOpMM abo B3araii
crarTi KK Ykpainn.

Hepiako cniayi cyaai Ha BnacHuit poscys KoperyiwTb Keanidikallito,
0 NpU3BOAMTL A0 HE0OXiAHOCTi 3MiHM (YTOYHEHHS) Mifo3pu yepes
nepekBanidikaujio, iHWi X BKA3YWTb, U0 LE BMXiA 332 MeXi NOBHOBA-
XEHb — CNiAYMil CyAAs 3a YMOBM HenpaswibHOI KBanidikawii mae
NPOCTO BiZAMOBUTK Y 33/10BOJIEHHI KNIONOTAHHS.

OxpeMo CTOiTh Ipo6/IEMa 3ACMOCY8AHHSA 3ACA0 KPUMIHANLHO20 NPO-
8a0eHHsA TIPY BUPILIEHH] NUTAHHS y MeXaX CYJOBOIO KOHTPOJIIO
3a JOTPUMAHHAM IIpaB i CBOOOJ MIOAVHIL.

3rigHo 3 4. 6 cT. 9 KIIK VYkpainm y BMImagkax, KOIU IOTOXKEHHA
nporo Kopiekcy He perymoioTh a0 HEOZHO3SHAUHO PperyliolTh
MIMTAHHA KPVMiHaJIbHOTO NPOBA/KEHHS, 3aCTOCOBYIOTCS 3aralbHi
3acajy KpMMiHaJIbHOTO NPOBaJ>KeHHS.

Lle nonoxeHHst Mae KOMNEHCATOPHWIA XapaKTep Ta Aae 3MoOry po3B’s-
3yBaTi NpaBoBi NPobaeMH, SIKi NOCTAKTb HA MPAKTMLL, X04a HEraTMBHO
CMPUAMAETLCA CNIAYUMKU CYAAAMM i3 MO3UTUBICTCHKAM MOIMNSA0OM Ha
NpaBoBY CUCTEMY.

lpuknasom 3acToCyBaHHS 3aralibHMX 3acaj, KPUMIHANbHOMO Mpo-
BaJDKEHHS € po3rnag, knonotadb y nopsaky cr. 303 KIMK Ykpainu.
3riaHo 3 4. 2 c1. 306 KIK Ykpainu ckapri Ha nocTaHoBM Npo 3aKpuTTA
KPMMiHaNbHOTO NPOBA/)KEHHS PO3INAAANTLCA NPOTAIOM N'ATH JHIB.
BoaHoyac npu po3rnszi 0008’A3K0B0 Mae bYTM NPUCYTHIM CKapXHUK
(Ha cniayoro Ta NPoKypopa Le MOMOXEHH He PO3NOBCHOAXKYETHCA).
3 oaHoro 6oKy, NPUHUMN 3aKOHHOCTI mepejbayae, Wo HaBiTh AKILO
CKapXHWK BKa3ye “npowly po3rAHYyTM 3a MOEK BiACYTHOCTI”, be3
700 NPUCYTHOCTI KNOMOTAaHHS BCE OZHO HE MOXE OYTU po3rnsiHyTe.
lpote He npaKTULi CNiAyi CYAAI BUXOAATb 3 L€l cuTyauil ABoMa
WXaMu:

1) posrnaaatoum 3a BiAACYTHOCTI 0C06YK 3 OINAAY HA 3acafly AMCTO3N-
TUBHOCTI, aZ)Ke CTOPOHM Bi/IbHi Y BUKOPUCTAHHI CBOIX Npas;

2) BMX0AAYM 332 MEXi 32 M'ATWAEHHOr0 TEPMiHY, MepeKoHaBIICD,
0 CKAp)XHWUK TOYHO OTPUMaE iHopMaLiio npo cyA0Be 3acifaHHS i
npubyze Y HbOro, 3aMiCTb TOr0, 11,00 PO3TNSHYTH CKapry 3a 1oro Bij-
CYTHOCTI, 110 MAaTMME HaCJliAKOM O0CKAp)XEHHA B anensuiiHoMy nopsj-
Ky BXe Liei yxBanu. TakuM YnHOM, peanisyeTbca 3acaga A0CTyny A0
NpaBocyAAs, X04a HasiBHMIA BiacTyn BiA popmanbhux nonoxeHb KMK
Ykpainu.

Takum umHOM, aHani3 nonoxenb KoHcturynii Ykpaiam Ta 3akoHO-
HaBcTBa y cdepi KpUMiHATBHOIO IPOLIECYaTbHOTO IIpaBa Ja€ BCi
MiJCTaBy CTBEPI)KYBATH, 110 INPUHLMII 3aKOHHOCTI AK CK/IaJjoBOI
IPUHLIMIY BEPXOBEHCTBA IIpaBa € 3acajHN4YMM y 3abe3ledyeHHi
JHOTPUMAaHHs OCHOBOIIONIOXKHUX IIPaB i cBOOOJ MIOAVHM, @ TAKOX B
YXBaJIeHHi CHIiI4MM CYQJiel0 IPaBOCY[HUX pillleHb NPV BUKOHAHHI
HUM QYHKII CyZOBOrO KOHTPOJIO Ha CTaflil JOCYZOBOTO PO3CIIiy-
BaHHA KpMMiHa/IbHUX IIPaBONOPYLIEHD.

Cnipuwii cypan:

“Jl0 TOro X, A MOroZKYHCH 3
KO/IEro, 10 060B’A3K0BA Y4acTb
CKapXXHWKa B PO3MNAA[ cKapru

¢ abo 3aiiBoIo, abo HEAOCTaTHLO
pernamenToBaHot. Tomy w0 Tam

He nepezoayeHo MoXMBOCTI
PO3I/ISHYTY CKapry Y BiACYTHOCTI
3a1BHMKA, HaBITb AKLLO BiH HaNWCcaB
3asy: “[powy po3rnsHytn 6e3 moei
yyacti”. Ha npaktuui mu Bei Le
pobuMo. Ane K Lie CniBBiAHOCUTLCS
3 NPUHLMNOM 3aKOHHOCTI...”.
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2.7.2

3MaraabHicTh

3maranbHicTb — e NpaBoBa 3acaja, 3riZIH0 3 AK0K /ABOM PiBHOMPABHUM
CTOPOHAM KpUMiHanbHOTO npowecy (00BMHYBAueHHs i 3axucTy) 3abes-
NEeYyeTbCs MOXMBICTL OpaTM aKTUBHY y4acTb Y AOCAIZKEHHI 00CTaBUH
KPMMIHaNbHOTO NpPOBaZ)KEHHA Nepej He3aneXHum apbitpov — cyaom/
CNiAYUM CYAJEH0, AKUA HEe MOXE 3AiACHI0BATH iHWMX QYHKLLIA, KPiM PYHKLT
npasocyaas.

IInTaHHA 3MarajabHOCTI, MpUTaMaHHe 3MarajbHUM Ta 3MillaHMM KPMMiHaJIbHUM IIpoOIiecaM, IO/IATaE
B aKTMBHOCTI CTOpiH, 00cA3i iX MOBHOBaXKeHb, a TAKOXK aKTUBHOCTI CyZni, 30KpeMa CIIifidoro Cyaji Ha

JOCYJOBOMY PO3CIiZlyBaHHI.

€Bpone17[cm<1/n71 Cyn 3 IIpaB JIOAVMHN IIpU pOSI‘}IHIIi CKapr KepyeTbcsa NpMHOUIIOM CIIpaBe€/IBOIO IIpoLie-

Cy, 110 BK/IKOYA€E IIPUHIMIIY PiBHOCTI 3ac00iB Ta 3MarajbHOTO IPOLECY.

3uyacse npaso CTpacbypra y npuHLMN “3MaranbHOro NPoBajXeHHs” 3aKNajae Takuil aMicT:

§ CTOPOHA NOBUHHA MaTU MOXJIMBICTb O3HAWOMUTMCA Ta BMC/OBJ/IOBATMCA LWOAD
ﬁyﬂ,b-ﬂKMX AaHNX, AKi HaJAKTbCA CYAy 3 METOW BNMBY HA WOI0 PillEHHS, He-
3aJIEXXHO YU BOHU ﬁy,ﬂ,yTb HaZaHi NPOTU/IEXHOK CTOPOHOI, YX MOXOAWTUMYTDH 3

He3aNeXHOro BiJ, CTOpiH Axepena’.

[puHUMN 3MaranbHOCTI CKNAAAETLCA 3 OKPEMUX NOJIOXKEHD, OAHI 3 SKUX MAKTh 3arajibHuiA AN
BCi€i MPOLIECYaNnbHOi CUCTEMM XapaKTep, a iHWi CTOCYWTbCA A0CYA0BOI0 NPOBAaZXKEHHS abo
NPOBAJKEHHS Y CYA0BMX CTaAifAX. 3ara/bHi NOMOXKEHHS NPUHLMNY 3MaranbHOCTIZ® nonArawTh
B TOMY, L0:

m HIXTO HE MOXe DyTW CyA/et0 y BAacHiit cnpasi;

] PO3MEXXYBAHHSA Y CYAi TPHOX KPUMIHANbHUX NPOLIECYANbHUX GYHKLIA (00BUHYBAYEHHS,
3aXUCTY | BUDILIEHHS cnpaBy No CyTi);

m  BMKOHAHHS KOXHOI i3 QYHKL|ii 0praHamu, He3aneXxHUM1 0AMH Bij, 0AHOIO;

m  Ha CTOPOHM NOKNAZAETbCA 000B’A30K CMPUATM BCTAHOBMEHHK “iCTMHM” Y cnpasi,
T06T0 — MaKcMMasnbHO A0CTOBIPHOI Ta NpaBAMBOI iHdOPMALLT W40 NOAii KPUMIHANBLHOTO
NPaBONOPYIWEHHS Ta 0T0 YYACHUKIB, BKMIOYAYM MOTMBM, LLi/Ii Ta CNOCOOM iX HEMpaBOMipHUX
BUYMHKIB;

n PiBHICTb NPaB CTOPIH i NIATPUMAHHSA CYA0M PiBHOIO CTAHOBMILA CTOPiH NPOTATOM BCHOI0
yacy NpoBa/KEHHS Y KPUMiHANbHIN CNpaBi;

m NpoBiJiHA PONb CYAY;

[ 3a00p0oHa Ha BUPILIEHHSA CYJO0M 3 BNACHOI iHiLLiaTBX CMIPHUX MUTaHb, WO BUHUKAKTH
MiX CTOPOHaMK;

m  3ab0poHa cyay BUXOAMTH 32 MEXi BUCYHYTOr0 00BUHYBAYEHHS!;

m  nepeAbayeHa 3aKOHOM MOX/MBICTb MOTEPNiNOro i 00BMHYBAYEHOr0 CKOpPUCTATUCS
JI0NOMOr0H BiZNOBIAHO NPEACTABHUKA i 3aXUCHUKA CBOIX Npas.

19/ Paul Mahoney. Right to a fair trial in criminal matters under article 6 E.C.H.R. [Electronic resource] / Paul Mahoney // Judicial Studies Institute

Journal. 209. 2004. C. 112. // https://bit.ly/3a9Yq7H.

20/ Jloboiiko JI.M., Banuyx O.A. KpuminanpHuii nporiec : HadanpHuit nociouuk. K.: Baite, 2014. C. 15-16; Kpuxnuseup J].€. Peanizanis sacagu

3MaraJ;bHOCTI ITij{ Yac posI/IsIAy cKapr caigunm cyagero. 12.00.09 : Juceprarist Ha 3506y TTs1 HayK. cTyIL. K.10.H. JIbBiB, 2016. C. 13-32.
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TakuM 4MHOM, JifeTbcs NMpo GopManbHy piBHICTD IIpaB CTOPIH.
BopHouac crify 3ayBakK!UTH, IO CTOPOHA OOBMHYBa4YeHHS € Haba-
raTo CMU/IbHINION/BIZIMBOBIIION, HiX CTOPOHA 3aXMCTy Ha CTafii
TOCYZIOBOTO PO3CIIifyBaHHs.

§ LLlo6 BupiBHATM banaHc npas CTOPiH, 3aKOHOAABELb HAAiNAE CTOPO-
Hy 3axucTy Aeskumu nepesaramu. OcTaHHi B TeOpii KpUMiHaNbHOIO
npowecy HasuBalThcs “nepesaramu 3axucty” (favor defensionis)

(9. Doittuubkuii, 0.B. CmipHoB)?'. Jlo HUX Hanexarb:

m  NpaBo 00BMHYBAYeHOro (MiACYAHOT0) BiAMOBUTUCA Haja-
BaTU CBiAYEHHS Ta HaZaBaTW HENpaBAMBi CBiAYEHHS;

m  NpaBo Ha OCTAHHE C/I0BO T HA OCTAHHI PenniKy;
m  Pe3yMNLjs HeBMHYBATOCTi;
m  [IPaBO 3aNPOCHTH KiNbKOX 3aXUCHUKIB.

ITono>xeHHsA NPMHUMUITY 3MaraabHOCTI, IO IilOTb B JOCYJOBOMY
NIPOBA/I>XEHHI, peani3yloTbCs WIAXOM:

u BI/IpiH.IeHHH CyAOM IIMTAaHHA IIPO HafaHHA JO3BOY Ha 3aCTOCY-
BaHHA OpraHaMy JOCyagoBOIro pOSCHiHYBaHH}'{ SaXO,T_IiB 3a0esIre-
YECHHA KpI/IMiHa]'IbHOI‘O IIpOBA/I>KEHHA;

B pO3IIAZ CYAOM CKapr Ha Aii, 6e3mis/bHICTD i pilleHHs opraHiB
IOCYZIOBOTO PO3CTiflyBaHH:A, MyO/IiYHOrO 0OBMHYBAYa;

B BUpILIEHHA Cy[OM IIMTaHHA IIPO HAJAHHA JI03BOJY Ha 3Jiiic-
HEHHA OKpeMUX NpPOLECYalnbHUX Jill, HAPUKIAJ OIIAAY Ta
OOILIYKY B >KUT/I UM iHIIOMY BOJIOAiHHI 0cO6M.

3MmaranbHicTb Ha J0CYA0BIi CTaAil KpMMiHaNbHOTO NpoLecy obMexeHa.
BoHa cTocyeTbcl camMe NMWTaHHS BUDIlIEHHS 0OMEXeHHS (BTPYyYaHHs)
npas i cBoboj NANHK, NOB'A3aHNX 3 0cobucTor cBobojow abo Bnac-
HICT) — 00paHHA 3an00iXHOTO 3aX0Ay YM BUPILIEHHS NUTAHHA apewTy
MaiiHa 0c00M. A TaKOX OCKapXEHHS pilleHb, Ail Yu be3aisnbHoOCTI

CTOPOHN 06BUHYBAYEHHS.

IInTaHHA TMMYacOBOIO JNOCTYIY IO pedell i JOKYMEHTIiB He € 3Ma-
raJibHUM, X04Ya YaCTO TYHAIOTh AYMKMU, IO ILI€ JOCATAE€ TOrO PiBHS
BTPYYaHHS, siKe NOTpebye MyOnivHOTO PO3ITIAAY 3a y4acTi 060X
CTOPiH KpMMiHa/IbHOTO IIPOBA/I>KEHHS.

D Ha npaktuui TakoX BMHMKAE NUTaHHA 0bcAry 3MaranbHOCTi — 4w
MO0BA W/ JIUIWE NPO Y4acTb CTOPIH Y PO3rNAAI KNONOTaHHS Ta MOX-
JMBICTb 3aAABNISTY K/IONOTaHHS, Y4 TAKOX 3ay4eHHS CBiJKiB TowW0?

JOTpMMaHHA NPUHLUIY 3MarajJbHOCTI Ha TMPaKTUI MOXXHA
ACKPaBO IPOJEMOHCTPYBATH, Oepydy [0 yBaru mpiopumemHicmo
PO3270Y KIONOMAHb CIOPOHU 006UHYBAUEHHS.

21/ Qodinuykuii J. 4. Kypc yronosaoro cygonpoussofctsa: B 2-x 1. / ITog pen. A.B. CmupHoBa.
CII6.: Anbda, 1996. T. 1. 607 c.; Cmupros A. B. Mozenu yronosoro nporiecca/ A. B. CmypHoB.
Cu6.: Hayka, 2000. 222 c.

Cnipuwii cypan:

“Illogo 3maranbHocTi. Mutanus
JOCUTb AUCKYCiliHe, TOMY L0
OCHOBHWM NPUHLMNOM CT. 6
“npaBo Ha cyAoBuit po3rnas” —
Lie € NPOLLECYyanbHa PiBHICTb,
3MaranbHicThb i Take iHwe. Ane

JesKi NoMUNANTLESA, OCKINbKK CT. 6

He PO3NOBCH/AXYETHCA HA CTaZiH
J0CY/I0BOT0 PO3CIiyBaHHA".
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3a CBOEIO IPOLIeCYaIbHOIO NIPUPOROI0 CaMe CTOPOHA OOBMHYBAYeHH: YacTillle 3BEPTAETHCA [0 CILAYOr0o
CYAJAi 3 KIONIOTaHHAMY, IPOTe iM 3aBXIV HaJa€TbcA nmpioputeT. Hanpukiag, AKIO 3aKiHYYIOTbCA Ipa-
HUYHI CTPOKM 3aTpUMaHHs 0COOM TOLIO.

[Tpn npoMy caMe CTOpOHA OOBMHYBaYeHHS 3BEPTAETLCS 3 KJIOMOTAHHAMY, SIKi TOTPeOyI0Th AKHANIIBU-
moro po3rsaay. Hanpuxiaj, y nuTaHHI caHKLiOHYBaHHA OOILIYKY € 3arpo3a, II0 4epe3 3BOJIKAaHHA i3
PO3IJIAOM KJIOHNOTAHHA Piv, AKYy HeOOXifHO BifjIIyKaTu JId AOKasyBaHHA, Oyfe 3HUIEHa Toulo. Ae
iHKO/IM MOBa Jifie 71 IPO HeoO eKTMBHMII XapaKTep PO3IVIAAY KIOIOTaHb — IMONEKYAY K/IONOTaHHA CTO-
POHU 3aXMCTY PO3IIAAAIOTHCA MiCAIAMY a00 3a/IUIIAIOTHCA 6€3 PO3ITIANY, 10 CBIAYNTD PO NOPYLIEHHSA
NIPVHLIUITY 3MarajJbHOCTI Y JiANbHOCTI CIiY0ro Cyaii.

[HIMIT TpUKIaf — PO3e/isio KIONOMAHD Y 8UXIOHI OHI Uep2oBUMU CTIOUUMU CYOOSIMU, W40 HA NPAKMULT €
npepoz2amueor0 6UKIIOUHO CIOPOHU 006UHYyBaueHHA. X04da caMi C/Iif4i CyAi TOSACHIOITD Iie TUM, 110 caMe
KJIOIIOTAHHS CTOPOHM OOBMHYBAueHHS YacTO BYMATAIOTh SKHAJIIBYU/IIOLO PO3IIAAY A/IS JOCATHEHHS
LjiNell KpMMiHa/IIbBHOTO NPOBAJI)KeHH, a[JBOKATU 3 LIi€0 [[YMKOI0 He IOTO[KYIOTbCA. TaK, KJIONOTaHHA B
nopsAaky ct. 206 KIIK Ykpainy, Hanpukiaf 1ofo BUMHEHHS He3aKOHHMX Aill 10 MiJo3pIOBaHOTO0, AKUI
yrpumyerbcs y CI30, Mami 6 TakoXX pO3IIAAaTUCh HEeBiKIagHO, 30KpeMa y BUXifIHI {Hi.

[puHUMN 3MaranbHOCTI Ha CTaAil 40CYA0BOTO CAiJCTBA 0AHOYACHO € YMOBOID
3abeaneyeHHs 00’EKTMBHOCTI Ta MOBHOTW PO3C/iAyBaHHS, PiBHOCTI CTOPiH Y
JIOBEJICHHI Mepej CY/J0M HasBHOCTi MeBHUX (aKTiB Ta Heynepe/KeHOCTi
CYAY 1010 YXBANIEHHSA BiANOBIAHOIO CY0BOI0 PillIEHHS.

2.7.3

HesanexHicTb Ta HeynepeAXeHicTb
(be3cTopoHHicTDb)

H He3anexHictb cyay

HesanexnicTh cymy € 3araJpHMM HpPMHIUIIOM CYJOYMHCTBA Ta O3HAaya€ Te, WO y Ipoleci 3milic-
HEHHA MPaBOCYALA CYAHA HMiIKOPAETbCA JMILE 3aKOHY, fK Ile 3asHaueHo y 4. 1 cT. 129 Koncturymii
Ykpainn.

HesanexHictb cyAAiB HasiBHA /inle B NPOLIECI 3AINCHEHHS NPOLLECYanbHOI
AisnbHocti cyadi. MoHarta “HesanexHicTb” 3 OMNAAY Ha OKPEC/NEHHS
CKNajoBuX CTaTycy CYAAiB 3aKOHOAABELb BMKOPUCTOBYE NMWE MiJ yac
XapaKTepUCTUKX MOBHOBAXEHb CYAAi B NPOLECI 3/iMCHEHHA CY/J0YMHCTBA,
T00TO KO/M 1AAETLCA MPO MPOLLECYaNbHUI acneKT CyAAIBCbKOI AifNbHOCTI.
Mo3a mexamu cyay, CYA0BOTO PO3rNSAY CNpaBu NPUHLMN HE3aNEXHOCT
CYAAI He JieZ.

22/ Pauuncokuti A.IL., Ozinvko A.B. HesanexxHicTb CyfjiiB fAK mepefymMoBa (yHKIIOHYBaHHA CAMOCTIIHOI /i aBTOPUTETHOI CY[OBOI B/IaAM, 110
BiAITIOBifja€ €BPOIENCHKIil cHCTeMi LIHHOCTe! Ta CTaHAAPTiB 3axucty npas mofunn / Bicauk HAITY npu ITpesupnenrtosi Ykpainu, 1'2016. — C. 70.
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CyTHicTb IpMHIUITY CYHOBOI He3a/JIeXXHOCTI AK B HalliOHaTbHOMY, TaK i Yy MDKHapOHO-IIPaBOBOMY ac-
IIeKTi II0JISITa€ B TOMY, L0 Il He TiZIbKM IIPaBO JIIOMHM Ha He3a/lIeXXHMIT CYH, ajle i IpaBo Ta 000B’ 130K
Cymy/cynni 6yTV He3aleXXHMM Y IIpOIleci yXBajeHb CBOIX pillleHb SIK BijJ 30BHIIIHBOTO BIUIMBY, TaK i
BiJ, CBOIX KOJNEr-CY[iB Ta KePiBHMKIB CyfoBoi Bragu. Lle TakoX NMpaBoO CyAiBChKOI CIIIBHOTH pasoM

IyO/1ivHO 3aXVIIATH CBOIO CYJOBY He3a/IeXKHICTb.

MpUHLMN He3anexHocTi cyAAiB nepesbayac HeanexHicTb:

a) BiJ BNAMBY i AYMKW Pi3HWX OPraHiB ZePXaBHOI BNajy W ynpasniHHA, NOCAZ0BMX 0Cib, rpOMaAChKUX
OpraHisauii, napTiit Y1 pyxis, 3aco6iB MacoBoi iHpopMallii, 0KPeMUX TPOMaJAH;

0) BMWMX CYA0BMX iHCTAHLi;
B) BMCHOBKIB CNli]40T0, NPOKYpOPa Ta iHWMX 0Cib;

f) y caMoMy Cyzi, 30KpemMa, He3aneXxHicTb HapoAHMX 3acifaTeniB i NPUCSHXKHUX Bij CYAAIB, a CYAAIB Bij
[0/10BY040r0, T06TO MOX/MBICTb KOXHOIO i3 CYAZAiB i NPUCAXHMX BiNbHO BpaTit yyacTb Y A0CNIAKEHHi

JI0Ka3iB, 00roBOPEHHi Ta MPUAHATT pilleHb 3a CBOIM NEPEKOHAHHSM.

Cyazs, AK HoCii cy/0B0I BNaAK, BUKOHYE CBOI PYHKLLT Ta NOBHOBAXEHHS HE3a/IE)XHO Bi, OY/1b-KOr0 Ta miaKo-
PIOETHCSA NMILE 3aKOHY i NpaBy IK GPEHOMEHY CTBOPEHHS banaHcy 0cobuUCTUX i cycninbHuX iHTepecis. [apanTii
He3anexHocTi cyay/cyAAiB MOXKHA KnacudikyBaTu Ha: npoLecyanbHi, NPaBoBi, OpraHisaLliiiHi i MaTepianbHi.

m OZHiew 3i CKNajoBMX HE3ANEXHOCTI CYAAI € YHUKHEHHS! HUM PeanbHOro abo MOTEHLINHOTO KOHQAIKTY
iHTEpEciB, 10 MOXE NPOSBNATMCHL Y Pi3HUX opMaX, 30KpeMa: poAMHHMX Ta/abo APYXHiX BiJHOCUHAX 3
NpoKypopoM Ta/abo aJBOKATOM, MiA03PHOBAHNM, 00BMHYBAYEHUM, EKCMEPTOM, AKi € YYaCHUKAMU KpUMi-

HaJIbHOTO NMPOBaAXKEHHA.

[Ipy 1poMy ClifumMit CyAjs TaKoXX Mae IpoliecyasbHi (HasBHICTb
IOPUAMYHOI BifATIOBifa/IbHOCTI 0COOM 3a HemoBary 10 CYAAl 4i Cyay
TOIIO), OpraHisamiitHi ((yHKLIOHYBaHHAM OpraHiB CyAHiBCBKOTO
CaMOBpsYBAaHHA TOIIO) Ta MarepianbHi (cTabibHY 71 BUCOKY,
BiIMOBIJHO [0 E€KOHOMIYHMX MOXXIMBOCTEN Jep>KaBy, I'POLIOBY
BIMHATOPOZy 3a CBOIO pOOOTY TOLIO) TapaHTii He3a/IeXHOCTI.

Ha mpaxTuiji HaitbinbLIOK 3arpo30I0 CBOIN He3aJeXXHOCTI Cimgdi

Cynji HasUBAIOTb MOMIUBICMb NPUMACHEHHS 00 KPUMIHANbHOT

6i0n06i0anvHOCMi 3a TTOCTAHOBJIEHHs 3aBiIOMO HEIPaBOCYLHOTO
pimennsa (ct. 375 KK VYkpainn). Bona 3acTocoByeTbcsa 3 MeTOXO
IICUIXOJIOTIYHOTO TUCKY Ha CIIi[YMX CYAAiB, AKi He 6aXaloTb “CIiB-
IpalioBaTy’ 31 CTOPOHOI OOBMHYBaueHHs Ta YXBa/lIOBATH BUTiTHI
iM pilleHHA.

Buwa paaa npasocyaas vy cBoiit uiopiyHii aonosiai “lpo cTan 3abe3neyen-
Hs He3anexHocTi cyaais B Ykpaidi” 3a 2018 pik 3a3Havae, w0

95 “nepenbayena c1. 375 KK MoxnuBicTb NpuTArHEHHs cyAAi 20 KpUMi-

‘ Ha/IbHOI BiZNOBiZAANLHOCTI 32 NMPUIAHATTA 3aBiZIOMO HENPaBOCY/AHOMO
PilIEHHS! BUKOPUCTOBYETLCA CiZYMMM, NPOKYPOPaMM fIK 3acib TUCKY
Ha CyA/H0 3 METOK OTPUMaHHA DaxaHux pe3ynbratie posrnaay cnpa-
BY a0 IK NOMCTA 3a YXBaNEHHA pilleHHs BCynepey npaBoBili No3uLi
npokypopa. Taka cuTyaui € 3arpo3inBoK ANS 3acaj JeMOKpaTuy-
HOr0 YCTPOI0, 3a063neYeHHs Npas Ta cB0OOA NOAMHM | TPOMaSHNHA
yepe3 MOXJIBE 3HVKEHHS! PiBHS 3aXMCTY CYA0M %,

Cnipuwii cypan:

“.YmoBnwuii cypaa no 375 KK
Ykpaitu [nocTaHoBNEHHS cyaet
3aBi/JOMO HENPaBOCYAHOIO PillieHHs ]
MpoBOAMTL 00WYK Y CYAAI, Y BCiX
iioro poauyis. ApewToByTb MaitHo,
PaXyHKM, JOCTYNK i B POKM

He npeJA’SBAS0TL NiA03py, Xoya
0yeBuAHo npotu koro. OT came Le
3anobiXHMK, KO/ BOHW NpuiiayTh
210 CNiAY0r0 CyAAi NPo NOAOBXEHHS,
a BiH ckaxe: “LllaHoBHi, a yoro

BY TPUMAETE Ha TauKy Lo 0co6y i
J203BiN He npea’'asnaete? — Tinbku
AN uboro. TobTo Le AyXe BaOXIMBHIA
3anobixHuK. Piako Taki cnpasu
oyBaloTb, ane bysawTh”.

23/ Ilpo craH 3abesnedyeHHs He3aMeKHOCTI cyaaiB B Ykpaini : Ilfopiuna momosigs 3a 2018 pik. 3ars. piutennsam BPII six 28 6epesus 2019 p.

Ne 991/0/15-19 // https://bit.ly/2QBob99.
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Cnipuwii cyaaa:

“TobTo, cTaTTs €, NPOLLECYANbHUX
il He NPoBOAKTLEA B3arani, ane fiK
MEY Haj CYAAEH LS CTaTT BUCUTD,
Yy Hac barato Takux Koner €. | MeHi
3/1a6ThCS, 10 L6 A0CUTb HEDe3NeyHo
3 MOrNsAY caMe HeynepeaeHocTi,
He3aJIeXXHOCTi, 3aXM1LLEHOCTi.
Cnigymit cyaan AiicHo npuiimae
PillIeHHS MOMEHTAJIbHO, B TOW e
JeHb, i CRiAYmit cyaas NoBUHEH ByTH
BNEBHEHWi Y CBOIV be3newyi Takox”.
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Tomy nuTaHHA BifNOBifanbHOCTI 3a pileHH:, fAKi yXBamoe Crif-
YNl CYyAAA IMiJl 9ac CylOBOrO KOHTPOIIIO, € IUCKYCITHUM, OCKIZIbKI
HOHATTA “HENPaBOCYAHOCTI pillleHHA He BilNOBifla€ IPUHIUITY
IOPUMYHOI BU3HAYEHOCTI Ta HEOJHO3HAYHO 3aCTOCOBYEThCA Opra-
HaMJ IIPaBONOPALKY.

Bopnovac BapTo 3a3HAYNTH, 11O peanbHUX BUPOKIB 3a cT. 375 KK €
onyHMLi. Xo4a fAKIIO 3BEPHYTUCH O KPMMiHA/IbHOI CTATUCTUKY, TO
BUABJIAETBCS, IO € MMOOAVHOKI BUPOKY 32 MM CKJIQJIOM 3IOYMHY>.

E HactynHoto cepes, 3arpo3 He3anexHoCTi CNiavi CyAAi Ha3vBalTb
ocobucty 6esneky nia 4ac CcyA0BOT0 3acifaHHA Ta 0cobucty
besnexy i be3nexy YneHis ciM’i 3aranom.

3riguo 3 1. 3-1 Pospiny VIII “Ilpukinnesi Ta nepexigHi MoIo>XeHHs
3akony Ykpainu “Ilpo HamionanbHy rBappilo Ykpaium’, QyHKIIisA
KOHBOIOBAaHHA 0Ci6 Ta IX OXOPOHM Y 3ajIi Cy[OBUX 3aciflaHb Hapasi
BUKOHY€ETbCcA HallioHasbHOIO TBappi€l0 YKpalHM THMMYacoBO, [0
crBopeHHs1 Cy>kOM CyZOBOI OXOpOHM, 1[0 Mae€ BifbyTuch y 2020
poui. Hapasi Cnyx6a cynoBol 0XOpoHM BXXe CTBOpPEHa SIK OpraH
BNIaiMl y CUCTeMi IPaBOCYAAsA, AKMI HifA3BiTHMIT Bumiit papni mpa-
BOCYAJA Ta MiIKOHTPOIbHMII [lepkaBHill cymoBiit agmiHicTpamii®.
[TpusHaveHnit kepiBHuit cknaj Cay>k6M Ta TPUBAIOTh KOHKYPCK Ha
3alHATTA Iocaj, To6To KOMIUIEKTYeTbCA ii mTar. Bigrak, Ha Hesa-
MOBIIBHMIT CTaH Oe3IeKy y CyfjaX BKa3yloTb He TiIIbKM CTigdi cympi,
a J1 iHIIl y9aCHUKM CY[OBUX 3aCiflaHb.

Buwa paaa npasocyaas y Bxe 3ragadii [lonosiai 3asHavae, 110

lﬂg “.y 2018 poui 0XOpoHA CYAIB He 3ZiiiCHIOBANACch HANEXHUM

‘ YUHOM, BHACJIZA0K YOro BiNbHWA A0CTYyN A0 NPUMilLEHb CYAIB
Manu ocobu, AKi nepewkoixanu poboti cyanis, npaLiBHUKIB
anapary CyAiB, CTaHOBM/IM 3arpo3y A/l YYaCHUKIB mpouecy Ta
Bi/iBiZyBayiB" %,

Hami BPII y cBoiit lonoBifi HaBOAUTb KPaCHOMOBHI INpUKIafN
6/10KyBaHHA POOOTM CyHy, BUMaraHHA Bifl CT4Oro CyAji yxBa-
JIEHHA TOTO 4M iHIIOrO pillleHHA, 1[0 HETaTMBHO BIUIMBA€E HA IOTO
He3aJIeKHICTh Ta HeylepemKeHiCTb (6e3CTOPOHHICTB).

24/ 3rigHo 3 KpUMMIHAJIBHOIO CTATMCTHMKOIO, posnopanHukoM skoi € Odic TenepanpHOro
IPOKypopa, 3a mepion 3 01 ciyna 2015 p. mo 04 6epesusa 2019 p. y EPIP sapeecTpoBaHo
1 865 kpumiHa/mbHUX TpoOBapKeHb 3a CT. 375 KK Ykpainm, a mo cyny nHapgifimno nume 17
o6BuHyBanbHuX akTiB (!). [lepeBarkHO, X04a MPOBA/PKEHHA i BiIKpMBAINCh 3a iHpoOpMaIiieo
CTOCOBHO KOHKPETHOTO CY[IOBOTO DillleHHs, sIKe yXBa/lloBaB KOHKPETHMII Cyi/ifl, HIKOMY He
6y710 TOBiOM/IEHO PO TIiZI03PY.

25/ HeranpHime IVB.: [Monoxxenus mnmpo Cnyxby  cymosoi OXOPOHH,
3aTB. Pimennsam Bumoi  pagu NIpaBOCY/Jis Bifg 04 KBiTHSA 2019 p-
Ne 1051/0/15-19 // https://zakon.rada.gov.ua/rada/show/v1051910-19.

26/ Tam camo. C. 38.

CBoE€10 4epror pesynbTatyt GOKyc-Tpyny 3i cmiguumm cyaasamu fobpe imocTpyioTs npobnemy 3 ¢ismy-
HOI0 6e3I1eKOI0 Y Cyfiax Ta Il B3a€EMO3B 130K 13 He3a/lIeXXHICTI0. Y TeKCTi HaBefjeHi JieKinbKa IIUTaT Cy/A/iB
i3 pi3HUX perioHiB, AKi 3aHENOKOEH] BTACHOIO O€3IIeKOI0 MiJ] Yac CyJOYMHCTBA.

Cniayi cyaai:

“3abe3neyeHns be3nekn — we Ayxe BaxauBo. Tomy o Ko ABa xnonyuku 3 Haursapaii no 19 pokis
€ 3 YCi€i 0XOPOHM, W0 € B CYAI, i TM BUXOAMII B 3aCiAaHHS, | TaM TPUMAHHS Nij, BapTOLo, HANPUKNAZ, a
TaM AIKiCb aKTUBICTH ... BOHW BiJICTOIBANM NPUNMHEHHS AKOICh HE3aKOHHOI 3abya0Bu. Ane AN Toro, W00
NPUNUHUTY CBOi MPOTECTH, BOHW BUMarany BiJ, 3a0yA0BHUKA NEBHi KOWTK. BupiluyeTbcs nutanHs npo
3acToCYBaHHs 3anobixHoro 3axoAy. Bin 3atpuManuid. [oBHuit 3an Hapoay, B ToMy yucsi 3i 36poet. | 9
niwna B Hapaayy KiMHaty. Cnoyatky Le byno He Tak cTpawHo. Ane notiM notpibHo byno nosepTatuch

i oronowyBaTy piweHHa. A Ang Toro, W00 noBepHYTUCH i X04a b niAiiiTh Ao cTony, Tpeba Mix BciMa
MPOWTOBXATUCA | MPOWTK, TOMY W0 HE MPOCTO OKPEMO MPOXOAML B HApaA4y KiMHATY, a NOMiX BCiMa. |
1 NpoLy KOHBOAHMX: “Xnonu, XoAiTh 3i MHOK”. — “Ta He Bonpoc, miwan”. | 5 iy i Aymaio: “Bonu 3i
30poeto cuaath. Ctpinam B cyai He 6yayTb Touno”. Lle e 6ys He 2013-ii, ve 2014-ii pik. 1 aymana,
110 BXe He byayTb. Ane MeHi byno cTpawHo”.

“I MeHi, K cyAAi, Npo AKY Hebe3neKy, HeynepeKeHicTb AyMaTh. IKUM YMHOM I Malo PO3INISAaTH CRpaBy,
KON 9 BiAYyBato cebe abcoITHO HE3aXMLWEHOK 3 NOINAAY AEPXKaBM, KOMW LLi YO/OBIKM 3aiiluin A0 MeHe
/10 KabiHeTy, i iM Hiyoro He 3aBaxae 3po0UTH 3i MHOI BCE, L0 BOHW X0uYTh. | A HiYOr0 HE MOXY, @ TiNbKu
kaxy: “Jliobi Apysi, cigaiite, AaBaiiTe noroopuMo, W0 Bac He BaWTOBYE”. Y Ljil cUTYaL|ii MOXHA TiNbKu
3HiBEIOBATY LA KOHNIKT ANg Toro, Wwob Ao Tebe QisuuHo cuny He 3acTocysanu. | Le Haj3BKYaiiHO
aKTyasbHo. 1 WMpo nepeKoHaHa B TOMY, 1110 BiNbLICTL CYAAIB HE Bi4yBalTh Ce0e 3aXvLEHNM B 3aNi
CY/I0BOT0 3acifaHHs. Sl BXE He Kaxy npo AiM, KoM MOBEPTaEMCs 3 PobOTH, Y KOO € AiTH i T. A.”.

“..JA]6contoTHO BipHo, W0 HE0bXiAHO 3aBepwMTY L pedopMy o0 0XOPOHK. TOMY L0 CTapHUil MEXaHi3M
3aMiHWIW, BiH NMOBMHEH BYB MpavlioBaTH 0 0CTaHHLOTO, MOKM HAM He 3abesneyatb HOBY MoNiLji, ane y
Hac CyAu J0Ci He 0XOPOHSATLES .

E TpetiM acnekToM He3aNeXHOCTi, Ha SKMiA 3BEPTaOTb YBary CAiAYi CYAAI, € NPUHLMN HE3MIHIOBAHOCTI CYAAIB.
Y npakTuui poboTh cnifymux cyAAiB HEOAHOPA30BO NYHAKTb HATAKM HA MOX/IMBICTD 3BiNIbHEHHS, L0 € TUCKOM
Ha cyazw. 3a3HayeHa npobnema xapakTepHa Ana OyAb-AKuX CYAZIB YCiX cnewianisaliii Ta He € 0c06/1MBOI
ANS CNiJYMX CYAAiB, TOK MU He DYAEMO 3yNUHATUCH Ha LibOMY AETaNbHo.

Cniguuit cypasn:

“Lle nopyweHHs NpUHLMNY HE3MiHIOBAHOCTI CYAAiB. Hac KOHTPONKIOTL | BUPiLIYIOTL MUTAHHA HawoT
noJanbLuoi poboTv Yn Hi, AK MiniMyM, ABi opranisauii: BKKC, ska B binbwwocTi npeacTaBase He cyAAiB, i
Buwa paza npasocyaas, binblictb AK0oi — He cyazi. Ckaxy Bam, KoMicis MeHi He HaTakana, a ckasana
npAMo, 1o Tpeba byno NoBaXKHMM NIOASAM apelITyBaTH CiNbCbKOrOCN0AapCLKE MiANPUEMCTBO, a 51 He
apewTysas. Ane noaxHi Moy nonpocunu Buwy keanidikaviitty Komicito, i 1 He MaB 61 6yTv Ha nocagi,

npoTe 3a1MWNBES”.

D Min vac pocnimxeHHs Oynu TaKkoX BMSIBNEHi
o HeopManbHi MexaHi3Mu 3MiHW CRiAYOro CYAAN Ha
“notpibHoro” Ak 3 6OKY CTOPOHU 00BUHYBAYEHHS, TaK
| CTOPOHM 3aXMCTY.

81



Cnipyi cypni:

“Y Hac € yepryBanHa — cybota-Heaing. Lli rpadiku yeprysanus
CNiACTBY BilOMi | BOHW CBiA0OMO 3aKMAAKTb AKECH KJIOMOTAHHS.
KaxyTb, e — aBpanbHuit 06y, AyXe Tpeba ioro npoBecTy,
3aHOCUTLCA KNOMOTAHHSA, PEECTPYE KaHLLENAPif i TM 0TpUMYEL
KpuMiHanbHe npoBazyxeHHs. [oTiM BOHM KaXyTb: BUbayte, Mu
NOMUANCS, TaM HEMaE NiAcTaB A4 06wyKy. Tv BiAMOBNSEL i
MoTiM OTPMMYEL NPOBAJKEHHS i AUBYEWICS, 3BiJKN BOHO B3S/0CS
i Wo T06i 3 HUM pobuTH. TakuM cnocoboM yeyBanw Ciigumx
CYAAIB, IKi baynnK, W0 BOHM MAYTh HA NOBOAY B OpraHax
J0CY/0BOr0 po3ciayBaHHs. Jlech MM NpUCIKAK L0 NPaKTUKY iy
Hac Tenep BCe Ha BCiX”.

“INuTanna A0 3noBXuBaHb Takox. Konu cnigyuit nogae cnovarky
KnonoTaHHs, NoTiM BiH AuBUTLESA: "Ara, cyaAa B noraHomy
HacTpoi". Bin 3abupae: "Mv nomunuaucs, Tam € HEAOMiKKM, MU
Bce ycyHemo". Cyaaa He po3rnsaae no cyti, noseptae. | notiM
BiH 3BEPTAETbCA HA HACTYNMHUA AeHb. K0 MoBa Fiae npo
3an0biXHWI 3aXij, TaM € AMHA NiACTaBa, KONW NPOKYPOD MOXE
BiAK/MKATW TaKe KNONOTAHHA, AKWLO 3MiHUAMUCH 00CTaBUHM i
HeMae MiZcTaB 3acTocyBaTh 0 0C00M Ll 3anobiXHMiA 3aXi.
Konu cnigynii yu npokypop npuxoAuTb Ha HAaCTYNHWIA JIEH,
Mojac Te KNONOTAHHS, a 3aXMCHUMK Kaxe: "Byopa bynu 3 Takum
camum. Tpokypop cam BiK/IMKaB, TUM CaMiM MiATBEPAMB, WO TaM
HEMae NiZcTaB A9 MOr0 3acTocyBaHHA". Jlng pewT KnonotaHb
TaKuX HacniaKis HeMae”.

Cnipyuit cypan:

“Y Hac € AHi yepryBaHHs: YeTBepo abo n’ATepo CyAAiB KOXHOI0
JHS! YepryiTb. [puxoanTb CAiauni, oMy BiAMOBUAN, i BiH Te
caMe Nojae HacTYnHoOro AHA. A TaM JIBa — KNacHuX, a Tpu — He
Ayxe. Bin kaxe: «A paiite MeHi rpadik Ha HaCTYNHUIA MicsiLb.

0, a TyT Kpauie». TobT0 0AMH — He ToANTLCSA, a YOTUPU — TaKi
HopManbHi. | TaKk Moxe byTv beaniy pasis”.

Cnigunin cypasn:

“A nepenpotuyo, i AN CTOPOHN 3aXMUCTY TAKOX 3/10BXMBaHHS,
TOMY 10 AKWo Tpeba ckacyBaty apewt, Tv 10 Knonotaub
noAact Ty, Tobi BiAMOBNATL, a B3arani-To MPoKyparypa
Kvesa 3apeectpoBaHa B [leyepcbkoM paiioHi, a 3apeecTpoBaHa
0coba — B JlHinpoBcbKoMy. | TaK i BiabyBaeTbes. A noTiM we
i cyAniB NpUTArawTb A0 AMCLMNAIHAPHOI BiANOBIAANLHOCTI:
K e TaK, B JIHinpoBCbKOMY JecsaTh pasiB BiAMOBUAW, a B
leyepcbkoMy — ckacysann”.
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Hanpuknazn, cTopoHa OOBMHYBaueHHs
MOXK€ [EKi/IbKa pasiB BiIKIMKaTU IOJa-
He KJIOIOTaHHH [/IAd TOro, 100 cucreMa
aBTOPO3IOAITy BM3HAUMIa JOTO 3a
“noTpi6bHMM” CIIIYNM CYAJEI0.

Inoni CTOpPOHa KpMMiHa/IbHOTO
NIPOBAJ)KEHHA IIPOCTO O3HalIOM-
MmoeTbca 3 rpadikoM d4epryBaHb i
IIOJja€ KJIOIOTAaHHA caMeé B TOil [IEHb,
KON 4Yeprye “3pydHMil Cymms, KU
BiporigHo 3a/I0BO/IbHUTD KJIOITIO-
TaHHA.

IHmMiT MexaHi3sM — 3MiHIOBaTy TEPUTO-
piaZbHy IOPUCAMKIIIO KPMMiHAJIbHOTO
IpPOBa/PKEHHS IJIsI TOTO, 106 KIOIo-
TaHHA PO3IIAKANM CIifdi cypai iHmoro

cyny.

Il Heynepepa)enictb
(6e3cTopoHHicTb)

[3 npUHUMNOM He3aneXxHoOCcTi TiCHO NOB’A3aHMiA
NPUHUMN HeynepeaxeHocTi (0e3cTopoHHoCTi) nig,
Yyac yxBa/eHHs piweHb. Bin nonsrae B 0AHaKoBOMY
CTaBNEHHi 10 CTOPiH KPUMIHA/ILHOTO NPOBAAXKEHHS,
PiBHOBiAAANEHii KOMYHIKALLIT 3 Y4aCHUKaMM NpoLie-
Cy, HEZONYCTMMOCTi 00BMHYBAILHOTO YXMAY Mij, Yac
CY/10BOT0 KOHTPOAIH TOLLO.

Pesynbraty ¢oKyc-Tpyn 3i CHiguuMy CynaaMu
JAI0Tb IACTaBM HOiITM BUCHOBKY, IO HANIO-
JIOBHIILIIOI0 3aTrPO30I0 HeyIepemKeHocTi (6e3-
CTOPOHHOCTI) € HajMipHe HaBaHTa)XeHHs Ha
CITiYOTO CYAJI0, aJpKe BiH He BCTUTA€E JOCTiNTI
00CTaBMHY KPUMiHaIBHOTO IIPOBA/PKEHHSI, 3MIiCT
KJIOIIOTAHHS, sIKe 3asBJI€ CTOPOHA KpUMiHajIb-
HOTO NPOBA/PKEHHS, Ta BPEILTi-PEIIT KePyETbCA
0COOMCTUMIY CUMITATisSIMU, ONEPEHIM JOCBiIOM
pO3I/IAAY LUX K/IONOTaHb 4M PoOOTM 3 LMK
JIIObMY, IO MA€E XapaKTeP YIEPeIKEeHOCTI.

Ha mymky >x pospobnukis KITK Ykpainu, Takoi
mpo6/ieMu B3arajii He Ma€ BUHMKATH, aJpKe Tt
CyZ/il He Ma€ 3arIuOIIoBaTICh y MaTepiamy crpa-
Bu. Vloro 3aByianHs — 3ano6iratu Ta pearyBatu Ha
O4YeBUJHI TOPYLIEHHA MpaB JIIOAVHM, a B IMTaHHI
CaHKIIIOHYBaHHA C/Ti[YNX ab0 MpOleCyaJbHNUX il
BUXOIUTM 3 IIPe3yMIILii HOOPOYECHOCTI CTOpiH
KPUMIHA/IbHOTO IPOBAJPKEHH:A, SIKi IIOJAIOTDH iH-
¢dopmallifo y KITOMOTaHHi.

Hasitp O6inbure, cepen pospo6Hukis KITK
YKpainu moummpeHe CXBaJeHHs aMepPUKaHCbKOI
Mofieli — HaJjaHHA HPOKYypopoM abo iHIIUM
Y4aCHMKOM KPMMiHa/IbHOTO IPOBA/)KE€HHA, AKUI
3asAB/IsI€ KIOMOTaHH:A, aenasiry (affidavit) mpo
Te, 110 BCs iHoOpMaliis, BUK/Ia/ieHa B KJIOIOTaH-
Hi, BigmoBigae miticHocTi. TakuM 4nMHOM, BiH Hece
IOpUAVYHY BifIIOBiJA/NbHICTD 3a IOPYLIEHHA
MIPUCATH TIepef, CYAOM Ta HaJlaHHA HelpaBIVBUX
CBIiJTYEHD.

Cniayi cyaai:

“€ BeNMKa 3aBaHTAXEHICTb, AKa TEX CTBOPIOE 3arposy
Heynepe/keHocTi. TobTo cniauwii cyaas nepecrae
BiZuyBaTu cebe Ticl 0c000H, L0 3AiliCHI0E CYA0BUiA
KOHTpO/b. Bin BiAuyBace cebe sk poboT-aBTOMAT, KOMK
npuHocats 200 KnonotaHb Ha AeHb, NiANUCYBATH He
BCTUrae, a He Te, 106 yutatn”.

“Abo yuTaTi, a0 MOXXHA MiTW WSXOM HaiNerioro
CYMpPOTMBY: XTO TaM Bifblue BUCTYNaB, TO ioMy Bce
3a/10BOJIbHUTH, 1406 He BUCTYNaB”.

Po3poduuk KNK Ykpainu:

“TobTo, TYT HE MOXHA MOKNAZATV Ha LLeN IHCTUTYT
HaJMipHUX cnoZiBaHb. S Xo4y, W00 MM peanicTuyHo
ouiHtoBanu. CyaAs npotaroM KinbKox roAuH Mae NpuiAHATH
piwenHs. Mig yac He3aKiHYeHOro po3csigyBaHHs, Ko
napy IKUX0Cb A0KA3iB €, AKi BKA3YIOTb HA MOX/IUBE
BYMHEHHS 3N104YMHY, HA MOXJIBY MPUYETHICTb. 3BMYaIiHO,
L6 He NOBHOMAcWTabHe PO3CiAyBaHHS, X04a, HA MO
NpoKypaTypu, Le Bce AoBeAeHo. barato 4oro BiH Mae
NpuitMaTh Ha Bipy — Te, W0 NOJILs KaXe npasAy, w0
AINCHO € B HEl Taka-To iHdopMaLlif, o BOHW 3aKOHHO
npoBenu AKich cAiAyi Aji i oTpuManu Akych iHdopmaLiio.
Bit He MoXe LbOro NepeBipuTH aHi no yacy, aHi no
MOBHOBAXEHHAM. Lle — 3anobixHuK npoTy rpybux
AIBHUX NOPYIWEHb NPaB NWAUHM Mif Yac A0CY/0BOM0
po3ciayBaHHsA".
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Cniayi cyaai:

“Kpim Toro, Ayxe BaxKo, Konu Po3CAiAYETbCA WWOCH

TaKe, 10 MAE 3HAYHWUI CYCMiNbHUIA iHTEPEC, CYCMiNbHUNA
PE30HaHc, i L MaHinynAwis, Konu B 3a1 HabusaeTbes 50
NI0AEHA, Y IKUX Ha BXOAI BUYYaKoTh Kyny 30poi, Ky BCTUIN
3HAITK, | 3 YAM BOHM CTOATb B 3a/1i — MM HE 3HaeMo. |

Lii MOMEHTH, KO/ 6epyTb, HaNPUKNaz, CTapi npuHTEpH

i KNAaKWTb B CYAA0, KoM PO30MBAIOTL 331 CYA0BUX
3aciJaHb, Konu 0epyTb B 3apYYHUKK CYAAIB, i HalibinbLe y
Hac nocTpaxAanu chniavi cyaai”.

“MoxMBO, CYcniNbLCTBY Lie He LjiKaBo, i baraTbom
XYPHAnicTaMm, Lo KOAK TV CRIAYUIA CYAAS, PO3risaacell
CaHKLi, Lie e He BUpoK cyay. “Cya 3acyaus Ha ABa
micauil” abo “Cya, unyctvs”. Hi, He BUMyCTMB, a NpU3HAuMB
a/bTEPHATVBHY 3acTaBy, Ky 0C00a BHEC/A”.

Cnipyi cyani:

“A BiAuyBal0 BiANOBIAANBHICTL NEPEJ, NOTEPNINUM, TOMY 1110
y TaKiil KaTeropii cnpas 3a3Buyail NOTEPNiNMA Ha J0CYA0BOMY
PO3CAiAYBAHHI, BiH BUNAAaE, Npo HLOT0 3abyBaioTh. MaKTyHO
BECb KPUMiHANbHUIA MPOLIEC KPYTUTLCS HABKOMIO OAHiET
0c00u: niZ03pioBaHoro abo 0bBuHyBayeHoro. Bei aymatoth
npo iforo npasa, inTepecy, o0 He nopywmTi. Tak, 1 Tex

npo ue Aymai. Kwo ocoba, sKa 00BKUHYBAYYETLCA B
0c00/11BO TAKKOMY 3/104MH i Ha Hill 9 6avy 03HaAKK TorO,

(110 if0ro nobunM Zech, f, 3BUYAIIHO, NPO Lie HEe MPOMOBYY i
npopearyio 0H03HayHo. | HaBiTb A caMa 3aaM Liji 3aNUTaHHS.
§1 BHecy byZb-AKuii 3an06bKHMIA 3aXiZ i Aymalo, Konerm

MeHi NiATBEPAATb, KOIW 0C00a € 3aTPUMAHOLD, MU 33/1aEMO
PSiZL NUTaHb AN TOro, W06 nepesiputi Le. A 3anuTyio, Sk
Bif0yBanocs 3aTpuMaHHs, Ko/n ioMy byno 3abeaneyeHo
3aXMCHMKA, Y4 He BXXMBaAnocs Kuxoch 3axoAis. Lle Bxe
JIOCBiJL, if iHTYiLliA no TaKux cnpaBax”.

“Mv noBuHHi po3yMiTy, Wo npoKypopy baiiayxe. Bin
npuiiwoB, 3pobuB cBo poboTy i MiWoB. A & noTepRiNMii,
AKWA WE He NPeACTaBNeHMA HIKUM B CY40BOMY MPOLEC i,
(aKTUYHO, TYT S NPOSBASIO OLLID HEYNEPEAXEHICTb, TOMY L0
1 BCTal0 Ha CTOpOHY noTepninoro”.
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OxpeMor0 3arpo3ol0 HeyIepel>KeHOCTi Clifdi
CyAJi Ha3sMBAIOTb CYCIIbHUII PE3OHAHC CIIPAaBU
Ta BUMOTM “CYCHiNIbCTBA” IIOCTQHOBUTY pillleH-
Hi, sKe He IPYHTYETbCA Ha IPAaBOBUX apryMeH-
tax. Ile cTocyeTbcs AIK TUCKY 3 OOKY y4acHMKIB
IPOBa/PKEHH:A, TaK i TpeTix ocib, fAKi MOXYTb
BIaBaTUCh HaBiTh OO HACUIbHUILIbKUX [iil.
Ilonap Te, Lie MeXXy€ i3 MPUHLIMIIOM IIPE3yMIILIi
HEBMHYBATOCTi B KPMMiHaJIbHOMY IIPOBAJ>KEHHI,
aJkKe HEelOOAMHOKA IIPaKTuKa pOpMyBaHHA yIIe-
PEKEHOTO CTaB/IeHHs IO Ii/j03pIOBaHOl 0cobm
Yyepe3 BUC/IOB/TIOBAHHA BUINVX IOCAJJOBUX OCIO
opraHiB mpokyparypu ab6o my6mikanii marepi-
a/liB i3 XapaKTepUCTMKaMy BMHM Ha BeOcailTax
IIVIX OpraHiB”.

Takox cmifgdi cyaai 3a3Ha4a0Th, 0 NPUiIAIOTH
0COO/MBY yBary noTepIiioMy B KpYMiHaTbHOMY
NIpOBAaJPKEHHI, aJKe J0T0 IHTepecu HIXTO He
npefcTaBisge. BogHoyac BOHM YCBiIOMIIIOIOTD,
[0 HOTEPI/INI € YaCTMHOI CTOPOHY OOBMHY-
Ba4yeHH:, a Y BUIaJKaX, Bu3HauyeHUX Kogekcowm,
MOXKe TiATPUMYBaTy OOBMHYBaueHH:, SKIIO
IPOKYpOp BifIMOBUTBCA Bifg Hboro. Ha nHam
Hor/sA, O0e3CTOPOHHICTh CYAYy He MOXKe Mary
BUHATKIB, TOX CHiJYUil CYAJd MA€E OHAKOBO
CTaBUTD [0 BCiX y4aCHMKIiB mpolecy.

27/ Tus.: Ilpe3ymriiia He BUHYBata : Marepian o anckycii Justtalk
Ne 5 (>xoBTenb 2019) / ABTopcpKuit konekTus: batsap P. (nmcesnonim),
benoycos 10., Benrep B., [lepkau C., Kosnmuesa 3., Iliporosa O.,
Kpanusin €., Opnean A., Ilapxomenko II., IlerpakoBcbkuii B.,
Cupopos [I. (nceBnonim), Crankesny O., [llamora K., SIBopcpka B. //
https://bit.ly/2]J201hZ.

2.7.4

MybniunicTb

(BiaKpuTiCTL, NPO30PICTb, INACHICTD)

Posrnap cniguum cynmero KIomoTaHb, IOAAaHb, CKapr 4M iHIIMX MaTepiasliB 3AiJICHIOETbCSA 3 HOTPUMaHHAM
3arajJIbHUX BUMOT Iy6/iuHoCTi Ta Bigkpurocti. Y. 2 c1. 27 KIIK Ykpaiuy BCTaHOBIIIOE, 110 KpUMiHa/IbHE
NPOBA/KEHHA Y CyJaxX yCiX iHCTaHLi 3Hi/ICHIOETbCA BiIKPUTO.

Cnigumit cyaas, cya MoXe NPUAHATI PilleHHS NPO 34iACHEHHS KPUMIHANbHOTO MPOBAJXKEHHS Y 3aKpH-
TOMY CY/A0BOMY 3aCiZlaHHi BNPOJOBX YChOT0 CY/0BOF0 MPOBA/)KEHHA ab0 /Or0 OKPEMOI YacTMHM Nule Yy
BUNaAKax:

1) AKuio 00BMHYBAYEHNUM € HEMOBHONITHII;
2) po3rnsAy cnpasu NPo 3104MH NPOTH CTaTeBOI CB0OOOAYM Ta CTAaTeBOI HEAO0TOPKAHOCTI 0C00M;

3) HeobxiaHoCTi 3an06irTy po3ro/oLEHHI0 BiZOMOCTEN NPO 0C00KUCTE Ta CiMEAHE XMTTA YW 0OCTaBMH, AKi
NPUHWKYIOTb TiAHICTb 0C00K;

4) AKwo 3AiNCHEHHA NPOBAZXKEHHS Y BiAKPUTOMY CYA0BOMY 3aCiZaHHi MOXE NPU3BECTH A0 PO3T0MIOLIEHHS
TAEMHMUL, W0 0XOPOHSAETLCS 3aKOHOM;

5) HeobxigHocTi 3abe3neyeHHs beanekw ocib, ki 6epyTb yyacTb Y KPUMiHANLHOMY NPOBAKEHHI.

IIpu nboMy ciig MaTV Ha yBasi, IO JiA/MBbHICTD CTIJYOTO CYAAi NOUMPIOEThCA HacaMIlepes, Ha JOCY/I0Be
po3ciifyBaHHA, eQeKTMBHOMY NPOBENEHHIO SIKOTO 3a IIEBHNUX YMOB 3aiiBa IyONivHICTh i BiKpUTiCTH
MoXKe 3aBafinuTu. A/pke BifinosigHo mo 4. 8 Tiei x cr. 27 KIIK Vkpainu, xoxen, xmo npucymniii 6 3ani
€y006020 3ACiOAHHA, MOXMe 8eCHU CHIeHOZpamy, poOUMU HOMAMKU, 6UKOPUCIO8YBAMU NOPMAMUBHI
ayoiozanucytoui npucmpoi. 3a TaKMX YMOB IIPYPOJHO MOXKe CTaTUCh BUTIK BaXK/IMBOI /11 KpMMiHATBHOTO
IIpOBa/KeHHA iHpopMaii.

3 ornsAy Ha 3a3HayeHe MOCTAE MUTAHHS WOAO MEX MOWWPEHOCTi NPUH-
uuny (3acagu) rnacHocTi Ha eTani J0CYA0BOr0 PO3CIiAyBaHHS. Amxe
Ha LbOMY eTani BAXIMBMM TAKOX € i MUTAHHA TAEMHWLi CRiNKYBaHHS,
HEBTPYYAHHA B NPUBATHE )KMTTA, HEJONYCTUMOCTI PO3TO/IOWEHHA Bi-
JIOMOCTE/i  Z0CYZ0BOT0  PO3C/IiAYBaHHA. 30Kpema, BUKOPUCTAHHSA iMeHi
NiZ,03pH0BaHO0, 3aTPUMAHOTO € MOXJMBMM NMWE Y BUNAAKy HabpaHHs
3aKOHHOI CNM 00BUHYBaNbHOTO BUPOKY cyay (noHag, Te, 1. 387 KK Ykpainm
nepeAbayac BiANOBiZANbHICTL 32 PO3TOJIOWEHHS JaHWX  J0CY/0BOMO
PO3CANiAYBaHHS).

Bupmaerbcsd, mo 3acafia IZTaCHOCTI B yCiYEHOMY BUIVIAML NPUCYTHA IiJj 4ac PO3INALY NUTAHHA IIPO
3aCTOCYBaHHS 3aXOfjiB 3a0e3NeyeHHs KPMMiHaJIbHOTO IMPOBA/KEHHSA Ta OCKap)XeHHS pillleHb, Aiil 4m
Oe3pisNbHOCTI yYacHMKIB KpuMiHampHOro mpouecy. Lli npouenypu o6’efHye BigkputicTb (I7acHicTb)
CYIOBOTO 3acifjaHH:A, O AKOIO 3a7y4alOThCsA CTOPOHM KPUMIHAJIbHOIO IPOBA/KEHH:A, a TAaKOXX BOHU
3I{/ICHIOIOTBCS CITIAYMM CYZ/Iel0, 1O BiflaHHS SIKOTO HA/IeKUTh KOHTPOJIb 32 JOTPUMAHHSM IIpaB i cCBO6Of,
JIOVIHMA.
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[HWWiA BaXNMBKMIA acnekT npuHLMNY Ny6AiyHOCTi — Le 3AiNCHEHHS (iKcyBaHHS CYA0BOI0 3aciaHHA Ta npoLe-
CyanbHUX Ajif 3a ONOMOT0 3BYKO- Ta Bile03anucyBanbHUX TEXHIYHNX 3ac06iB. YuHHA CbOroAHi pejakuis y. 5

ct. 27 KMNK Ypaikv nepeabayae:

“Min yac cyaoBoro po3rnsy Ta y BUNajKax, nepesbayeHnx uum Kogekcom, nij yac A0cyA0B0r0 po3cifyBaH-
HA 3a0e3neyyeTbes NoBHe diKcyBaHHA CYA0BOI0 3aCifaHHsA Ta NPOLECYanbHUX Aili 32 JONOMOIOK 3BYKO- Ta
BiZle03anucyBabHUX TeXHiYHMX 3acobiB. OdiLlifiHMM 3anucoM CyA0BOT0 3aciZaHHs € NULe TEXHIYHMIA 3anuc,
37iiCHEHNI cyaoM Y nopsaky, nepeadayeHomy umm Koaexcom”.

Y. 4 cr. 107 KIIK Ykpainu BusHauae BUIIaiKu 000B I3KOBOTO (iKCyBaHHs CYJOBOTO PO3IJIAAY CTIAYNM
CYAJEr0 KJIOIOTaHb Yy iHIIMX MaTepialiB.

dikcyBaHHA 3a JOIIOMOTOI0 TEXHIYHNX 3aC06iB KPUMiHA/TbHOTO MPOBAJKEHHS IIifl 4ac PO3M/IARY MUTaHb
CTIYMM CYAjero, KpiM BUPIIIEHHS IMUTaHHA IPO IPOBENEHHA HEITIACHUX CTifguMxX (pO3IIYKOBUX) Jiif,
Ta B CyAi Hifj 4ac Cy/0OBOTO IIPOBA/KeHHsA € 000B’s13k0BUM. PakTnyHO Oyib-siKe CyHOBe 3aciflaHHs
MiCIIEBOTO OKPY>KHOTO CyAy Ma€e (iKCyBaTHCh 3 [OIIOMOTOK TeXHiYHMX 3aco0iB. A/pKe NMUTaHHA, AKi
CTOCYIOTbCs HEITIACHMX Cif4MX [iif, BUPIIIYIOTbCA BifnmosifHO [0 4. 2 cT. 247 KIIK Ykpainn crniganm
CyAJIel0 BIiIIOBIZHOTO ANENALIIIHOTO CYAY, Y MeXaX TEePUTOPiabHOI IOPUCHUKII AKOTO 3HAXOAUTHCA

Opras JOCY/IOBOTO PO3C/IilyBaHHs.

Cniayi cyaai:

“Cnipumii opra, KA iHiLjioe

Lie KOMOTaHHS, NOBiJOMIISE
3a3lanerifb, Wo 0 TaKii roAuHi byze
TaKe KnonotaHHs. My noBigomnsemo
Haworo npeccekpetaps. Bit ocobucto
00/13B0HI0E HaLi MicLieBi BUAaHHS. Ti
00/13BOHIONOTL aKTUBICTiB. | pobUTLES
MoBiZOMNEHHS Ha caiiTi. TobTo, MU
pob1Mo BCE MAKCHMaIbHO ANA TOTO,
(1106 Ntoav bynw onoBieHi npo Te,
10 bysie po3rnsAaTuch Te Y iHwe
Pe30HaHCHe MUTaHHA”.

“KypHanictit 3 kaMepamu npuAN
Ha CNIyXaHHs,, NOAMBUAKCD, HIYOr0 He
3p03yMinu, 3adikcyBanu, Hapobunm
dorto, y 01y0 KuHynM 3acifaHus.
MMoTiM Haw npeccekpeTap NoACHUB
JeSIKi HIDAHCK 3 NOTNAAY 3aKOHY, L0
Bizbynocs”.
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Bapto 3ayBaxwuth, W0 HaBiTb Taka XXOPCTKAa HOpMa 000B’A3KOBOTO
GiKcyBaHHS YCiX CYA0BMX 3aciaHb NOM’SKIWEHA 3aKOHOAABLEM LINISIXOM
BCTAHOB/EHHS JOCUTb LIMPOKMX BMHATKIB i3 3a3HayeHoro npasuna. A
came, 1a X 4. 4 c1. 107 nepeabayae, wo y pasi HenpubyTTa B CyA0BE
3aciZlaHHa BCiX 0Cib, AKi bepyTb yyacTb y CYA0BOMY NPOBAZKEHHI, Yu
B pas3i, AKWO BiANOBIAHO A0 nonoxeHb uboro Koaekcy cyaose npo-
Ba/DKEHHA 3AIMCHIOETLCA CYAOM 3a BiACYTHOCTI 0cib, dikcyBaHHA 3a
JIONOMOT0K TeXHiYHMX 3ac00iB KpUMiHANbHOrO NPOBaJ)XEHHS B CYAi He

3/iINCHIOETBCS.

Takox cmig gopaty, o He BCi 3a/IM CY[OBUX 3acilaHb B CyAax 00-
nmagHaHi 3acobaMu Bimeodikcariii, 110 TaKOXX CTBOPIOE IpobiemMu 3
JOTPUMAHHAM HOJIOXKEHHS NPO Bimeodikcaliiio CyfoBuX 3acijaup y
TUX BUIAJIKaX, KO Taka Qikcalis € 060B’s13KOBOIO.

ITipg yac okyc-rpyn cmipgi cypai cTBepKyBamy, MO MOMNPEHO0
€ TpaKTVKA BiIBiIyBaHHA TpeTiMu 0cob6aMu po3IIAAY KIONOTaHb
npo obpaHHs 3amobDKHMUX 3axopiB. IloHap Te, mpeccmyxba cymy
abo cyanA-crikep MOXYTb CaMOCTilfHO OTO/IOIIYBAaTyH Ha BeOCTO-
piHKax iHdopMalio Ipo Miclje Ta Yac po3IIAAY KIOIOTaHb, SKIIO0
MOBa JiJie IPO Pe30HAHCHI IPOBa/>KEHHS.

BopHodac ckmajHile cTae JOTPUMATUACA LbOTO MPUHLNITY Iif| 4ac
posINAly KIOMOTAaHb IPO IPOBENEHHA CHifuuX [il, fie 3 memor
dompumanHs 6anancy iHmepecié y4acHukis nposaodicev 3acioaHHs
moxce 6ymu 3akpumum. 3rigno 3 4. 4 ct. 107 KIIK Ykpainu:

“Cys Moxe 06MeXuTn 4u 3abOPOHMTM A0CTYN CTOPIH KpUMiHAMbHOIO
NPOBAZXEHHs 3 BOKY 3aXMCTy /10 PE3y/bTaTiB TEXHIYHOI0 3anucy 3 METoH
3a0e3neyeHHs HeJO0myCTUMOCTi PO3TOJIOWEHHS BiOMOCTE J0CY/0B0r0
PO3C/iAYBaHHA Y Pasi, AKWO HA 0OFPYHTYBAHHS KNOMOTaHHS Npo mpo-
BEJIEHHS 00WYKY CNiAYMiA, NPOKYPOp HaZanu Pesynbratit NpoBEAEHHS

HernacHux cniaymx (po3wyKosux) Aii”.

Ha mpaxTtuui 3akputi saciganHa — 1ie po3IIAf Kio-
IIOTaHb NP0 HaJJaHHA [03BONY Ha TUMYACOBUI JOCTYI
[0 pedell i JOKYMEHTIB, KJIOIOTaHHA PO IPOBENEHHSA
OOLIYKYy Ta K/IONOTaHHA IIPO OTPUMAaHHSA [O3BONY Ha
3aTpUMMaHHA 3 MeTOI INpuBoAy. K Jnuloca paniule,
PO3IVIAMl TAKUX K/IONOTaHb BijOyBaeTbCA 3a BifICyTHO-
CTi CTOpPOHM 3aXMCTY, aJKe CTOCYETbCA iHCTPYMEHTIB
CTOPOHM OOBMHYBadeHHs, Ha fKi He IIOLIMPIOETHCA
NPVHIUIT 3MarajJibHOCTi, TOMY LiJKOM JIOTi4HO, ILIO
JOCTYII [0 3acifaHHA ab0 TEeXHIYHOrOo 3aIucCy Joro
PO3ITIANY OOMEXYEThCA.

[HIIMIT acTeKT BiIKPUTOCTI Ta MyO/IiYHOCTI — BHECeH-
HA HPUIHATOTO CHIiAYMM CyAfiel0 pilleHHS (yXBasm)
Io €MHOrO Nep>KaBHOTO PEECTPy CyROBUX pimeHb. Li
IUTAHHA PErylolTbCs OKpeMMM 3aKOHOM YKpaiHu
“ITpo mocTyn o CYHOBUX pillieHb” Bif 22 rpymus 2005 p.
Ne 3262-1V. BipmoBigHo mo 1ojoykeHb 4. 2 CT. 2 1IIbOTO
3akoHy:

“Yci cy/0Bi pilleHHS € BiAKPUTMMM Ta MiANATaOTb ONPU-
OAHEHHI0 B €NIEKTPOHHIN $OPMi He Ni3Hile HacTynHoro
JHS nicns ix BUroToBAeHHS i nianucanHs. CyA0Bi pileHHs
TaKoX MOXYTb Ny6niKyBaTcs B APYKOBAHUX BMZAHHAX
i3 N0AEPXAHHAM BUMOT LbOro 3aKoHy. SKw0 cya0BUiA
po3rnaj, Bif0yBaBcA Y 3aKpUTOMY CYA0BOMY 3acijaHHi,
CY/I0BE pillleHHsI ONPUNOAHIOETLCA 3 BUKNHYEHHSAM iH-
dopmaLii, aKa 3a pilleHHAM CyAY W0/A0 PO3rNSAy cnpasu
Yy 3aKPUTOMY CYZ0BOMY 3aCiAaHHi NiANArae 3axucty Big

PO3rO/IOWEHHA”.

Oco6nuBicTb KpUMiHA/NBHOI HpPOLEAYpU MONATaE B
TOMY, 110 CAaHKLIOHYBAaHHA CIiJ4MUM CYAEI0 CHifunx
mift Mae BigOyBaTuch 6e3 BioMa CTOPOHM 3aXUCTY
IJIA YHMKHEHHA IIepelIKOJKaHHA PpO3CIiyBaHHIO.
Hampuknag, saraipHMil NOPAJOK OTPUMMaHHA HOCTY-
Iy 710 pedeil i JOKYMeHTIB Iepenbadae AoOpOBinbHE
HaJaHHA 1X 0c06010, a Y pasi BifMOBM — TMMYacOBMI
JOCTYII 10 HUX 260 OOILIYK 3 METOIO MTOA/IBLIIOTO BUTY-
YeHHs fK Jokas3iB. TakuM YMHOM, OIIPUIIONHEHHS Iji€l
indopmauii Mae BifOyBaTHCh Mi3HiIle Y YiTKO BCTAHOB-
NeHnit 3aKOHOM CTPOK.

3a 3ara/JibHUM IIPaBUIOM, NYOIKYIOTbCA BCi pillleHHA,
IIpOTe MUTAHHA B 4aci ix ny6nikauii. Tak, uepes poboTy
aBTOMATM30BaHOI CUCTEMM YXBaM, IO CTaHOBJIATH
IIOTOYHUI iHTepec I JOCYI0BOTO pO3CIlilyBaHHHA, Ha
KIITANAT YXBaJ IPO IPOBEJeHHA OOIIYKYy UM THMMYACo-
BOTO JOCTYIIY JIO pedell i JOKyMeHTiB ab0 IpoBefeHHs
HEIJIACHUX CTifg4MxX (pO3IIYKOBMX) Ail, MyOmiKyIOTbCsS
3TOJOM.

Cninyi cyaai:

“MeHi BUa€ETbCS, L0 MOKK 10 J0CY/L0BE
pO3CiZlyBaHHA TPUBAE, HE BCi peyi cAif,
BMHOCWUTM Ha 3araf B iHTEPEcax Po3CifyBaHHS.
OT 00WYK AK KNaCHYHMIl 3pa3oK, AKuii
Bi/ZIOYBaETbCA B 3aKPUTOMY 3aciAaHHi, ane 3
BiZeodiKcaLjieto Ha BUNAZJ0K, KOMY LiiKaBo”.

“B 11X e TMMYacoBMX JOCTYNaX, B apewTi
MaiiHa TaM Z0CTaTHbO YYACHMKIB TOr0 3aCiAaHHA:
MpoKypopa, cAiAyoro i 0co0u, B AKUX LE MaitHO
BUnyyaetbes. He KoxHa ocoba xoue BUCTaBAATH
CBOE 0C0bMCTE XUTTA Ha 3aran. SKich noApobuu,
JIOKYMEHTU MOXE CTOCYIOTbCA ii 0c0bMCTOrO
XutTa. B3arani cam daxT, wo ug ocoba

AIKNMOCH DOKOM Mae BiZIHOWIEHHS! 10 IKOTOCH
KpUMiHanbHOro npoBajxeHHs. Lle 3axuer,

LLe BTPYYaHHS B NPUBATHE XUTTA i A AyMaK,

10 TYT C/Ii/L IKOCH Lie BPerywBaty. SKuii
nyoniYHuiA iHTEPEC Y TUMYACOBOMY BMAIYYEHHI
KPOCiBKa, IKOTOCh 3/IMBKA, FOPLLMKA BUKPaAEHOT0
anoMiHiesoro”.
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Cnipuwii cyaaa:

“..[K]onn Mu HanpaBnsieMo B PEECTP, TaM 3aEXHTb
Ny61iKYIOTLCA BOHW YW Hi, LWLE Bif TOT0, AKMiA WaboH
BUKOPUCTOBYETHCSA. Y HAC CKuAaeTbCs B 0a3y i ANS KOXHOTO
BMAY YXBaN € CBill Wab/oH. | e BXe BiAHOCHTLCA HE

Ha Po3CYJ, CAiAY0ro cyAAi, wo nybnikysaty, a wWo He
nybnikyBaty, a Le TpUMayy PeecTpy, BOHU AUBAATLCS, AKi
pillieHHs nignaranTb nybnikauii, AKki koniloTbes. AKwo Le
00WYKK, 03BOJIEHE 3aTPUMAHHS, LIMBINbHE YCUHOBNEHHS UM
16 AIKiCb KaTeropii, ane Le He 3aNeXuTb BiJ CyAAi”.

Cnipuwii cyaaa:

“Tyt ¢ cynepeyHictb Mix KIK Ykpainm i 3akoHom npo
JOCTYN 10 CYA0BUX pileHb. ToMy Lo no 3aKoHy npo AocTyn
JI0 CYZL0BMX pilleHb 0c0ba Ma€ npaBo OTPUMATH KOMito

TOTO PilleHHs, SIKe 6e3nocepeAHb0 CTOCYETLESA ii MpaB i
inTepecis. A 0bwWYK neBHoi 0c00H, 3BUYaiiHO, CTOCYETHES Ti
npas Ta iHTepecis. Kpim Toro, cyan BiAMOBAATL B 3anuTax
Mpo HaJaHHA YXBaaKM NP0 3aTPUMaHHS, NOCUNAYUCD HA Te,
[0 L6 TAEMHULA JI0CYA0BOT0 PO3CNIAYBAHHS i HAJaBaTUCh
He MoXe. Y CBOI Yepry 3aKoH npo A0CTyn A0 CYJ0BUX
pilleHb MiCTUTb MPAMY 3a00POHY BiAMOBNATY Y HAJaHHi
TaKoro Buay yxsan”.

2.7.5

Tak, HanpuK/Iaz, 3araIbHNUIL JOCTYI 0 YXBaJT
PO J03Bi/I Ha OOLIYK >KUT/IA YU iHIIOTO BO-
JIOfIiHHA 0Cc00M, PO BiIMOBY Y 3a/|0BO/IEHH]
K/IONOTaHHA PO OOLIYK XKUT/IA YN iHIIOrOo
BOJIOAiHHA 0CO0OU, TIPO [J03Bi/N Ha MPOBEMEH-
HA HermacHol cifgyoi (posmykoBoi) faii, mpo
BiIMOBY Yy 3aJOBOJIEHHI KJIOIOTaHHA IIPO
IIPOBEeHH: HeI/IACHOI /101 (Po3IIyKoBoi)
mii 3abesmeuyerbcs 4yepe3 OAMH piK micis
BHECEHHs TaKMX yXBay 1o Peectpy (4. 4 cT. 4
3aKoHny).

Cninyi cyaai 3sepHynu yBary Ha HasBHICTb
NeBHOI 3aKOHOZAABYOI KOMi3ii, af)e, 3 0AHOI0
boky, ocoba Mae npaBo OTpUMATM KoMilo
PilleHHs, fiKe NPAMO CTOCYETHCA i NpaB Ta iH-
TEpecis, a 3 iHWOr0 — € TAEMHMLSA 0CY/0BOI0

CBoeyacHicTb (PO3YMHHUIA CTPOK,
aBTOMaTUYHICTb, 0€3YMOBHICTb)

PO3CAiAYBaHHS.

TakuM 4MHOM, BUBYEHHS IPAKTUKU 3aCTO-
CYBaHHA CIgYMMM CYOAAMM LMX Ta iHIOUX
€/IEMEHTIB IIPVHIMITY ITTACHOCTI, BIJKPUTOCTI
Ta MPO30OPOCTI MaTMMe Ha MeTi HacaMIleper,
BUABJIEHHA PiBHA iIMIUIEMEHTAallil 3a3HAY€HNX
HOPM y NPaKTUYHY CY[OBY [iA/NbHICTD.

MpuHumn cBoeyacHocTi nepeAbayae HEobXiAHICTb BYACHOTO Ta OMEPATMBHOTO PearyBaHHS CAiAYOr0 cyadi Ha
BUNAJKN MOXNUBOrO/AINCHOrO MOpPYWEHHS NPaB NHAMHK MiA Yac A0CYA0BOr0 po3chiayBaHHs. [pu ubomy
WAETCA HE TiNMbKM NPO BYACHUIl PO3rNSA MPOLLECYANbHUX JOKYMEHTIB, ane W Npo HaneXHe pearyBaHH Ha
BUNAJKN MOPYIWEHHS npas NwAuHM (Hanpuknag, y nopaaky cr. 206 KITK Ykpainu).

OcHOBHUM [Kepe/ioM 3aKpillJIeHHs IpuHOuIYy cBoedacHOcTi € cT. 28 KIIK Ykpainu, ge BUKOpUCTOBY-
€THCSI JOCUTH OLIHOYHE MOHATTS “PO3yMHi CTPOKIL .

ITip yac KpMMiHaIPHOTO NMPOBAPKEHHs KOXKHA IpoljecyanbHa Jiif abo mpoliecyanbHe pillleHHs ITOBMHHI
6yTy BUKOHaHi a60 IpUITHATI B pO3yMHI CTPOKI.
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Po3yMHMMK BBaXAIOTbCSA CTPOKM, LUL0 € 06’6KTUBHO HEOOXiZHAMM ANS BUKO-
HAHHA NPOLLECYANbHUX il T2 NPUAHSATTA NPOLLECYANbHUX PillieHb.

PosymHi cTpoku He MOXyTh IepesuuyBary nepenbadeni KITK Ykpainu cTpoky BUKOHaHHSA OKPEMUX
IpOLleCya/IbHUX Aiil 260 IPUITHATTSA OKPEeMMUX IPOLeCyalbHNX PillleHb.

[Tpu npomy 4. 2 wi€l CTATTi MOKIAA€ Ha C/TIAYOrO CYAAI0 000B’A30K LIOA0 3abe3NedeHHs POBeeHHs
TOCYLOBOIO PO3CIiTyBaHHA Yy PO3YMHi CTPOKIN.

Kputepiaimu ans BU3HAYEHHS pPO3YMHOCTI CTPOKiB KpuMiHanbHoro npoaaxenHs KIMK Ykpaiku Bu3Hayae:

1) cKNaAHICTb KPUMiHANBHOTO NPOBAAKEHHS, KA BU3HAYAETLCS 3 YPaXyBaHHAM KifbKOCTi NiZ03pHBaHMX,
00BMHYBayyBaHMX Ta KPUMiHAZILHUX NPaBONOPYLLIEHD, W0A0 AKWX 3AiACHIOETLCA NPOBAZXKEHHS, 00CAry Ta
cneundiky npoLecyanbHux Ail, HEOOXiAHUX ANS 3AICHEHHS J0CYA0BOT0 PO3C/iAYBaHHS TOLLLO;

2) noBejiHKa YYaCHUKIB KPUMiHANLHOTO NPOBAKEHHS;

o

3) cnoci6 3AiiCHEHHA CiAYMM, NPOKYPOPOM i CY/I0M CBOTX NOBHOBAXEHb.

JiANMbHICTD CHYOrO CyAAi y bOMY HaIpAMI Ma€ JeKinbKa BaXnuBuX BuUABiB. Hacammepen, e spiric-
HEHHS PeTPOCHEKTUBHOIO CYyZOBOr0 KOHTPOJIIO 3a JiANbHICTIO C/IifY0Tr0 Ta MPOKypopa.

CynoBuii KOHTPONb peaniyeTbcs Yepe3 iHCTPYMEHT OCKAp)KEHHS DillieHb,
Al un be3pianbHOCTi opraHiB A0CYA0BOT0 PO3C/iAyBaHHA YW NpoKypopa
NiZL Yyac A0CYA0BOT0 PO3CIiAYBaHHS.

I AKII0 MMTaHHA OCKap>KeHH pillleHb Ta Jiii 3arasioM € JOCUTD 3MiCTOBHIMM Ta CTPYKTYPOBaHUMU (X04
i He mo36aBIeHNMY IPo6/IEM), TO OCKAap)KeHHA 6e3fisAmbHOCTI € BKpait ckaagauM. PakrtuyHo 1. 1 4. 1
cT. 303 KIIK Ykpainu nepenbadae MOX/IMBICTb OCKap)KeHHS He3MIiJICHEHHS OyAb-sKUX MPOLieCyaJTbHUX
Rit, sAKi BiH (cmigumit, mpoKypop) 30608 s13aumit BunanTY y BusHadennit KIIK Vkpaiuu ctpok.

[Tonan Te, 3minamm mo KIIK Vkpainm 2017 p. 3a3HaueHumit mepenik OyB MONOBHEHWII HOBMM I 9-1,
AKUIT Tepep0adae MOXX/IUBICTh OCKap)KeHHs [0 CIiY0ro CyAAi pillleHHA HPOKypopa Ipo BifMOBY B
3aJ0BOJIEHHI CKapIy Ha HEOTPUMMAaHHA PO3YMHMX CTPOKIB CIi4MM, IIPOKYPOPOM IIijj Yac JOCY[ZOBOTO
poscrigyBaHHA®.

[pouecyanbHuii 3aKoH TaKOX Hajae CNia4YoMy CYAJI MeXaHi3M BMJIMBY
Ha NOPYLEHHs BAMOT NpuHUMNY cBoeyacHocTi. Tak, 4. 1 1a 2 c1. 114 KK
Ykpaiu nepeabayaiotb, wo Ang 3a0e3neyeHHs BUKOHAHHA CTOPOHAMM Kpu-
MiHanbHOro NPOBAXEHHs BUMOT PO3YMHOT0 CTPOKY CRiAYMii cyaas, Cya Mae
NpaBo BCTAHOB/IHBATU NPOLLECYaNbHi CTPOKM Y MeXaX rpaHU4HOr0 CTPOKY,
nepegoayeHoro KIMK Ykpainu, 3 ypaxyaHHAM 00CTaBMH, BCTAHOBNEHUX M,
Yyac BiZNOBIAHOTO KPUMIHANBLHOIO NPOBAAKEHHS.

I[Tpu nboMy Oynb-sIKi CTPOKM, 1[0 BCTAHOB/TIOIOTHCS IIPOKYPOPOM, CIIUNM CY/A/iEI0 a00 CYIOM, He MOXYTb
HepeBUIYBAaT MEX I'PaHUYHOTO CTPOKY, nepenbadenoro KIIK Ykpainm, Ta MaroTh OyTH Takumu, IO
JAIOTh OCTaTHBO YacCy /IS BYNHEHHS BifllIOBIIHNX MPOLIeCya/IbHUX Jiilf a00 IPUITHATTSA MpPOLIeCyaTbHIX
pillleHb Ta He NePelIKO/PKAITDh peanisalil mpaBa Ha 3aXUCT.

28/ Y penakuii 3akony Ykpainum “IIpo BHeceHHsS 3MiH [0 HeAKNMX 3aKOHOJABYMX aKTiB LIOZ0 3abesleveHHs NOTPUMAHHA IPAB YYaCHUKIB
KPMMiHA/TbHOTO TPOBAKEHHS Ta {HIINX 0Ci6 IPaBOOXOPOHHNMIL OpPraHaMIL Iif Yac 3A1/ICHEHHS JOCYIOBOTO p03cni;[yBaHHH" Bij 16 nmucTomaga
2017 p. Ne 2213-VIIL
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Cniayi cyaai:

“ToMy Wwo € AAKiCb NepuIoyeproBi
cnpasy, € sIKich iHwi. Mu noainsemo
Yy He nozinaemo? 3 oHoro Boky, Hibw
He NOBMHHi. A 3 iHwOro BOKY, AKWLO A
3Hal0, 10 3 OAHIEI CNpaBsyu HaziiwWwno
JecATb KNONOTaHb TiNbKK Npo
3anobiXHUi 3axid, i TaM € 3aTpuMaHi
0c06M, AIKi CHAATL Y HaC B MigBani, 10 4
PO3YMit0, 1110 51 CNOYATKY LE PO3INISHY.
A KNonoTaHHs CTOPOHM 3aXUCTY Yu
CKapry Ha HeA0TPMMaHHS CTPOKIB
PO3INSHY Ni3Hille, KoM 3MoXKY. A Konu
1 3MOXY, Lie TiNbku bory BigoMo”.

“Jlns Hac Le 0cHOBHA npobiema.

| xoya y Hac barato Kateropii i ckapr
Ha HeJOTPUMAHHS CTPOKiB CTOPOHAMMK,
i W00 NpUWBKAWIKTK PO3NAZ, | BCe
pewra. Jleski po3rnazanTbes no cyTi.
Ane Ans Hac ocHoBHa npobnema —
Lie HaBaHTaXEeHHA".
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3a3HaueHi TOBHOBa)XEHHS, 3 OHOTO OOKY, Ilepef6aqaloThb 3/1iliCHeH-
HA KOHTPOJIIO 33 JOCYJOBUM PO3C/IilyBaHHAM, 3 iHIIOTO — BUMara-
I0Tb I Bifl caMoro Cynji 3abesmedyBaTy afleKBaTHICTh HPUITHATOTO
pimenss. To6To 71 caM Cniguuit Cyazsi, KOPUCTYIOUMCh 3a3HAYeHUM
IIOBHOB&)KEHHAM, MAa€ KEPYBATUCh PO3YMHOIO apIyMEHTALIE0 I
oOpaHHA TOrO 4y iHmOro cTpoky. CaMe Iie ITOBHOBa)XEHHS IIOpPY-
1Iy€ HM3KY iHIIMX NUTaHb, AKi CTOCYIOTbCA CBOEYACHOI JiANbHOCTI
CHIYOro CyAfi 3arajioMm. Vnerbes PO BUIAAKM, KOMN CIgINi
CYAns Ma€ JisATM caM y CTPOKM, YiTKO BM3HaueHi 3aKOHOM abo0 X
MDKHapOZHMMY CTaHAapTaMIu.

[apHMM NPMKIAZOM TYT MOXe OYTM 3aCTOCYBaHHSA 3amo0iKHOro
3axony o ocobu, amke BigmosigHO mo cr. 186 KIIK VYkpainm
KJIOIIOTaHHSA IIPO 3aCTOCYBaHHA a00 3MiHy 3aloODKHOTO 3aXOfy
posenadaemocs cniouum cydoero, cyoom He8iOKaOHO, ajlle He Ii3Hi-
me CiMiecATV ABOX TOAVIH 3 MOMEHTY (PaKTMYHOTO 3aTpYIMaHHSA
i/103pI0BaHOTr0, 0OBMHYBauYeHOr0 a0 3 MOMEHTY Ha/IXOI>KeHHs 110
CyAy K/IONIOTaHHA, AKIO IifJ03pIoBaHMII, OOBMHYBadeHUI mepebdy-
Ba€ Ha CBOOOI, 41 3 MOMEHTY ITOJAHHS ITi/J03PIOBaHNM, 0OBIHYBa-
YEHVM, JIOTO 3aXMCHUKOM JIO CYAY BifIIIOBiJHOTO K/IOIIOTAHHA.

Y Takiil cuTyanii WBUAKMIZ Ta ONEPATMBHMII POSIIAL CHiIMM
CYZAJeI0 BillIOBiJHOTO K/IOIIOTaHHS 6e3I0cepefHbO BIUIMBATME Ha
IpaBa JIOAVHNL.

3araTbHONPUIHATUM MifXOHOM IIONO LIbOTO CTAaHAAPTY € CIpPUIi-
HATTA JI0TO Kpi3b IpU3My 000B’A3KY Jiep>KaBy 3a0e3IeunTI IpaBo
JIIOIVHY IIOCTATY IIepef] CyLOM Y pasi 3aTpMMaHHA.

Y miit curyauii Ba/IMBIMIMM € IHIINWIT aceKT — ‘3abe3neveHHs
po3ensidy cnpasu cyoom ynpooosu podymHozo cmpoky”. Ilpu mpomy
€BpomneiicbKUil CYA 3 paB JIIOAVHHU, OLIiHIOI0YY TPUBATIICTb TAKOTO
CTPOKY, HEOJJHOPA30BO HAroJIOIIyBaB Ha HEOOXiHOCTI KOpUCTyBa-
THCS YHIBepCAa/IbHMMM KpUTepiaMu J10ro BU3Ha4eHH:A. Tak, y cipasi
“I'punenko Ta i npotn Ykpainn~ €CILI 3a3Haums:

95 “..[P]o3ymHicTb TpMBanocTi cyA0B0r0 po3rnaAy MOBUHHA OLLiHIOBA-

‘ TMCSA B CBIiTNi 00CTABMH CNPaBM Ta 3 YpaxyBaHHAM TaKuX KpUTepiiB:
CK/TAJHICTL Cnpasy, NOBEAIHKA 3asABHUKIB Ta BiANOBIAHMX OpraHiB
BMAAM, a TAKOX BaXMBICTb NPeAMETY Cnopy ANs 3asiBHUKIB 2.

TakuM 4MHOM, CHguMil CyAfd, KepyouMUChb TaKMM IifXOfOM, IIO-
BUHEH He TiIbKM OIiHIOBaTH (3[iliCHIOBAaTM CYHOBUII KOHTPOJID)
HiANbHICTD OpraHiB [JOCYZOBOTO PO3CHilyBaHHA Ta IPOKypopa
I0[0 MOTPMMAaHHA HMMM PO3YMHMX CTPOKIB, aje i1 caM 3acTo-
coByBaru BignosigHi mpuHummum. Tax, 4. 4 cr. 196 KIIK Ykpainn
HOK/IaJiae Ha CJI[90ro CyAno 00OB’S30K BU3HAYUTU B YXBasli PO
0oOpaHHA 3am00DKHOrO 3aXORY y BMUIJIAAI TPUMAHHA IIifi BapTOO
2060 [JOMAIIHBOTO ApelITy flaTy 3aKiHueHHA ii Aii y Mexax cTpoky,
nepenbagenoro KIIK Ykpainn.

29/ Pimennsa €CIUI y cnpasi “Ipurjerxo ta inumn mporu Ykpainn” (Grytsenko and others v.
Ukraine) Big 22 mororo 2018 p. 3asgBa Ne 56576/08.

Ha npaktuui cTpok po3rnajy KnonotaHb 3aneXuTb Bij YXe 3raJjaHoro
HaBaHTaXXEHHS Ha CNiAyoro cyaAw. Takox cniayi cyaai 3seprawTb yBary
Ha A,00pOCOBICHICTb CTOPiH, AKi 3BEPTalTLCA A0 CYAY 3 KIONOTAHHAMM
abo ckaproln — noBHOTA Ta JAO0CTOBIPHICTb BUKMAZEHWX Y KNOMOTaHHi
abo cKaps3i ZJaHUX 3HaYHO NPULIBWALLYE iAOT0 PO3INSAA.

Takox mipg mobpocoBicHicTIO cmifyi cyAni po3yMiloTh BUKOHAHHS
CBOIX yXBa/Jl CTOpPOHaMM KPMMiHa/JIbHOTO IIPOBAaJPKEHH:A, HaIPHU-
K/IaJi, HaflaHHA CIigYMUM TOCTYIy SO MaTepiajiB IPOBa/KEHHA, AKe
He 3aBXIM Bifl0yBa€TbCs y KOPOTKUIL CTPOK.

OKpiM TOro, CBO€YACHICTb pO3I/IANY KIOIOTAHb CHITYMM CYHJEH0
TaKOXX Mae perioHanbHy crienudiky. Tak, okpemi paitorn M. Kuesa,
OCKIJIBKM TaM IOPUAMYHO 3apeECTPOBaHi OUIBLICTb OpraHiB KoCyno-
BOTO PO3C/TiAyBaHH:A LIEHTPaTbHOTIO PiBHA, OTPUMAIOTh AECATUKPATHY
KiZIbKiCTh KJIOIOTaHb IOPIiBHAHO 3 iHmMMMM cygamu. Takmit cTal
CIIpaB IOSCHIOETCS AK pepOpMOI0 OpraHiB IIPaBOIOPS/KY, KA IIe-
penbavae ocTiiiHe yTBOPEHH: HOBMX OPraHiB JOCYZOBOrO PO3CIIiy-
BaHHA, TaK i BUAI/IEHHA IpUMillleHb 3 00Ky YpAAY IIA VX OpraHiB.

TakyM 4YMHOM, IPUMHIUI CBOEYACHOCTi Ma€ MBI OCHOBHI (opmu
BUABY: IIPOLIECYasIbHY, AKa Iepefbadae BYACHUII PO3IJIAN KIIOIO-
TaHb, 3adB, CKapl TOLIO, Ta 3MICTOBHY — 3acTOCYBaHHA BMMOTU
PO3YMHOCTI 10 pillleHb, Aiil 4u 0e3 is/IbHOCTI C1if90ro abo mpoKy-
popa, a TAKOX y CBOIN BIIACHIN NTPpaBO3aCTOCOBHIN JiAMBbHOCTI.

2.7.6

MpoaxTuBHicTb (iHiLiaTUBHICTD)

Cnipuuii cypan:

“TIuTanHe He B KiNbKOCTI KNOMOTaHD,
a B KiNbKOCTI 0praHiB J0CyA0B0r0
PO3cNiAyBaHHA Ha AaHiil TepuTopil.
To6To, He cama KinbKicTb opraHiB
JI0CYZ10BOT0 PO3CAiAYBaHHS.
Hackinbku  3Hato, B [TeyepcbkoMy
paitoHi 12 opraHis Z0cy/0B0r0
po3cniayBanHs. Lle MakcumanbHa
KOHLLEHTPAL,is B YKpaiHi opraxis
JI0CY/I0BOT0 PO3CANiAYBaHHS B 0AHOMY
paioHi. 3anexuTsb i BiA KinbKocTi,

i BiJy, IKOCTI, W0 Le 33 OpraH
J0CY/I0BOT0 PO3C/IiyBaHHA".

[puHUMN NPOaKTMBHOCTI b0 iHiLLaTMBHOCTI CNiAYOr0 CYAAI Y KPUMiHANLHOMY NPOBAZXKEHHI NPOABNAETLCA Y
HeO00XiAHOCTi BXXUTTA HUM Ji€BUX 3aX0AIB 1L0J0 3aXWCTY NPaB /IOANHMN, TOOTO — BUKOHAHHI OCHOBHOI QYHKLi

CY/0BOr0 KOHTPOJIK0 Ha eTani A0CYA0BOI0 PO3CAiAYBaHHS.

JIoriYHMM € NMUTAHHA OO MEX TaKOl IPOAKTUBHOCTI, ajXKe CIIAUNil CyAis € I0CaloBOI0 0c000I0 Op-
raHy Jep>KaBHOI B/IajM, Ha AKOTO YiTKO J1 OJJHO3HAYHO IOIUMPIOETHCA CIElialbHO-JO3BIIbHUI PeXUM
IPaBOBOTO PETyTOBaHHA, Nepenbadennii 4. 2 cT. 19 Koncturynii Ykpainm, ska nepenbadae:

§ “Oprann JepxaBHOi BNaAu Ta OpraHM MICLEBOr0 caMoBPSiAYBaHHs, iX NocajgoBi 0cobu 3000B’3aHi AisTy
JMILIE HAa NiACTaBi, B MeXaXx MOBHOBaXEHb Ta Y cnocidb, uwo nepejbayeHi KoHcTuTywjeto Ta 3aKoHamu

Ykpainu”.
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[loHay Te, aHA/OTiYHA 3a CBOEK CYTHICTIO Ta pUpofot HopMa Mictutbes i B KITK Ykpainn. Vpetscs
Ipo 4. 3 CT. 26, AKa OGHO3HAYHO BCTAHOBJIIOE, LIO:

“Cnigymit cyaas, cya y KpUMiHanbHOMY NPOBa/DKEHHI BUPIIYIOTH JINWE Ti NUTAHHS, WO
BUHECEHi Ha X po3rnsj CTOPOHAMU Ta BiZAHECEHi A0 iX NOBHOBaXEHb UMM Kogekcom”.

o

TakuM 4YMHOM, IPYHIVII IPOAKTUBHOCTI C/TiTYOTO CYA/i He MOXKe 1 He ITOBVHEH CIIPUIIMATHCh K BYIMOra
HeBHOI TOJaTKOBOI “eKcTpa” MOBeAiHKY, 10 He NepenbadeHa KoHcTuTynieo Ta 3akoHaMu YKpainu.

[lpoTe aKTyanbHUM 3aNMIIAETLCA iHILE NUTAHHA — HaBiTb Y MEXaX, BCTAHOBIEHWX Mpo-
LieCyanbHUM 3aKOHOM, Y C/iAY0ro cyadi (AK i byab-AKoro cyaai 3aranom) sanuiuaethes
3HayHa Mipa AMCKpeLji, cBoboja po3cyay y CUTYaLifX, AKi NPUPOAHO He MOXYTb ByTH
YiTKO BperyaboBaHi SIK NPOLLECYanbHUM, TaK i MaTepiaibHUM 3aKOHOM.

Crigunit cypns, 3BiCHO X, He € i He CTaHe CTOPOHOIO IIPOBAJPKEHH:, BiH He IOBMHEH aKTUBHO OpaTu
y4acThb y 301MpaHHi JOKa3iB 4i B iHIIMII C1TOCi6 CTaBUTHM Iifi CYMHIB IPUHIIUII 3MarajbHOCTI Y KpYMiHa/Ib-
HoMy nponeci. OflHaK aKTUBHe 3/1iliICHEHHS IIOBHOBAXKEHD y MeXKaX CY//IiBCbKOTO PO3CY/ly € TAaKOX BKpaii
BAXK/IVIBYM.

flckpaBuM MpUKNaZOM 3aCTOCYBAHHS MPUHLMMY NPOAKTMBHOCTI CAiAYOr0 cyadi € noso-
xeHHs c1. 206 KIMK Ykpaiun. Lisi cTaTTa MicTTb HU3KY rapaHTii peanisaLli npaBa NH0AUHM
(Hacamnepe/ 3aTPUMaHOTO Y4 0OBMHYBAYEHOI0) Ha HaNeXHe NoBo)keHHs. Bona 30008°-
3y€ CNiJY0ro CyAAM0 BiapearyBatv y BUNAAKY HAAXOAKEHHS CKapr, BOAHOYAC /03BONAE
CaMOCTi/HO iHiLLilOBATV NUTAHHSA 3BINILHEHHS 0C00M Y pasi 04EBMAHMX 03HAK HE3aKOHHOID
3aTPUMAHHS TOLL.

Sk mpuxmag — 4. 2, 3 ct. 206 KIIK Ykpaiun nepen6adaioTs, 0 SKIIO

§ “cnipunit cyaaa oTpuMye 3 BYAb-AKWX JXXepen BiAOMOCTi, IKi CTBOPIOKTL 06rpyHTOBaHY
Nif03py, 10 B MEXaX TePUTOPiaibHOT IOPUCAMKLT CyAY 3HAX0AMTLCA 0c00a, No3baBneHa
cB060AM 32 BiZICYTHOCTi CY/I0BOTO PillleHHS, IKE HAbpano 3aKOHHOI CUAK, abo He 3BiNb-
HeHa 3-Nij BapTu nicns BHeceHHs 3acTasu B ycraHosneHoMy KIK Ykpaiuv nopaaky, siH
3000B’A3aHMI1 NOCTAHOBMTYM YXBany, AKOK Mae 3000B’A3aTv BYAb-AKWUIA OpraH AepXaBHoi
BIaZM M CNYXO0BY 0c06Y, Nij, BAPTOK AKX TPUMAETLCA 0C00A, HEraiftHo A0CTABUTH L0
0co0y /10 cNiAyoro cyAAi AnA 3’AcyBaHHA NiAcTaB no3baBneHHs ceoboau. Cnigumii cyaas
3000B’13aHNI 3BiNbHUTU N030aBNEHY CBODOAV 0CODY, SIKWLO OPraH AepXaBHOI BNAAM YK
cnyxboBa 0coba, nij BapTO AKNUX TPUMAETLCA LS 0600, HE HAAACTb CY/0BE PillEHHS,
ke Habpano 3aKOHHOI cunw, abo He A0BeJe HAsABHICTb iHWMWX NPaBOBUX MiACTaB AN
no3basneHHs ocobu coboaK”.

OxpeMo BapTO 3a3HAYMTH, 110 IPUHIUI IPOAKTUBHOCTI Ma€ CBOI MeXi — CIiumil Cy/i/ii He BCTaHOB-
o€ paKT He3aKOHHOTO M030aB/IeHHs CBOOOM 0cOOM (3aTpMMaHHS), a Iulle KOHCTATye GaKT TaKuX Ail
Ta cy6’eKTa ix 3pilicHeHH:. SIK JOpeYHO 3a3HaYa€ OAVH i3 JOCIIIHMUKIB I[bOTO MIUTAHHS:

95 “(bakTyHO YKa3aHa HoOpMa 3aKOHY HaZae NpaBo C/iAYOMY CYAAI CaMOCTIAHO iHiLjitoBaTh

‘ NepeBipKY 3aKOHHOCTI N030aBNEHHA CBOOOAM MEBHOI 0C0OOM B MeXax TepuTopianbHoi
HOPUCAMKLLT BIANOBIAHOTO CyAY, HE3ANIEXHO Bif TOT0, 3 AKMX )KEpen cyaas A0BiAaBcs npo
Takuii dak. Biatak, cya0Buit KOHTPONL HabyBae aKkTMBHOI ¢OpMM, @ HE NMLIE NACMBHOI
dopMu BUPilIEHHA OKPEMUX 3BEPHEHb YK KNOMOTaHb NEBHUX CY0’EKTiB .

30/ IncturyT cniggoro cypni sa HoBuM KpuMiHambHMM IIpoliecyanbHUM KopiekcoM Ykpainm / Isanenko 1.B. // Marepiamu kondepenii cymuis
Anenaniitaoro cyny Yepkacbkoi 06macTi Ta 3arabHuX MicreBrx cyaiB Yepkacokoi oomacti, m. Yopro6aii, 19 sxosrHs 2012 p. // https://cka.court.gov.ua/
sud2390/practice/uzagalnennja/0001/.
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Cnip 3a3HaunTH, WO Lie TinbKM ofuH acnekT cT. 206 KIIK Ykpainnu,
AKa MICTUTh ¥ HU3KY IiHIIMX BMMOI IPOAKTMBHOI IOBENIiHKU
criggoro cypai. bimpur geranpHO yci i mMTaHHA OYAyTH PO3ITIA-
JATKCh Y pO3Ppisi Ipas MIOAVHK B po3zini IV nboro focmimKeHH.
TyT Bak/IMBO TiIbKM aKIIeHTYBaTM yBary Ha HOCUTDb >XOPCTKOMY
3aKOHOZIaBYOMY 3000B’SI3aHHI CTiYOro CyAmi HisATM aKTUBHO Ta
OOIPYHTOBAHO Ha KOPUCTh 3aXMUCTY IPaB JIIOANHIL.

Y KIIK Ykpainy Mo>XHa BigHalITH 11 iHIIi TOBHOB&)KEHHA CTIiAYOTO
CyZIi, AKi BMMararmTb Bifi HbOTO iHilliaTMBHOI OBENIHKM.

Hanpuknag, ct. 134 KIK Ykpaiun nagae npaso cnigyomy cyaai nia
yac JI0CY/Z0BOr0 PO3CNiAYBAaHHA 3 BAACHOI iHILiaTUBM 3AINCHUTM
CYAOBMIA BUKMWK MeBHOi 0C00M, SKWO BiH BCTaHOBUTb HasBHICTb
JOCTaTHIX MiACTaB BBAXaTW, W0 TaKa 0c0ba MOXe ATV MOKa3aHHS,
AIKi MAKTb 3HAYEHHS ANA KPUMiHANLHOTO NPOBAJXKEHHS, abo ii yyacTb
y NpoLecyanbHiil Aii € 060B’A3K0BOM.

CxOoXMWiT aIrOpuUTM IlepefOadeHnit i A1 3aCTOCYBaHHSA IIPUBOLY,
BusHavdeHoro cT. 140 KIIK Ykpainu, HakIafeHHi TPOLUIOBOrO CTAT-
HeHH#, Bu3HaueHoro cT. 144 KIIK Ykpainu Toimo.

lepeabayeHo TakoX i eNEMEHT NpoLecyanbHOi NPOAKTMBHOCTI (iHi-
LiiaTMBHOCTi) CNiAY0ro CYAJi WWOAO OLHIBAHHA HWAM MOAAHUX WOMY
CTOpPOHaMM J10Ka3iB.

Hanpuknag, mifg 4ac posriAgy K/IONOTAaHHA PO THMMYAacoBe 00-
MEXEHHs y KOPMUCTYBAaHHI CIeLia/IbHMM IIPaBOM CHifuuil Cynas
Mae IIpaBoO 3 BJIACHOI iHIIiaTMBM 3acmyxaTu OyAb-AKOTO CBifjKa 4K
mocmiguty Oynb-sAKi MaTepiay, 0 MalOTh 3HAUYEHHsI /IS BUPIIIeH-
HA muTaHHA (4. 4 cT. 151 KIIK Ykpainn). Takux npuxnagis y KIIK
Ykpainu € focutsb 6araro. Ix ronosHa mera — npodemorcmpysamu,
WO Criduutl cyo00s Mae MOMAUBICMb He MiNbKU NACUBHO PYXAMUCH
y «papsamepi» NoOAHUX NPOKYPOPOM i CHIOPOHOIO 3AXUCMY M-
mepianie, azne ti cam MAe aKMuUBHO HAMAAMUCH NPULHAMU 005 PYH-
mosare PitieHHA.

OpuH i3 [OCTIJHUKIB IIbOTO NMUTAHHA JOPEYHO 3a3HAYAE:

9@ “Cnipumit cyaaa He noBuHeH byt 0BTXEHWI 060B’A3KOM 3bupaty
‘ JI0Ka3u, ane Biz, iX nepesipku i HEoOXiAHOI OLiHKY BiH He MoXe ByT!
Bi/IbHWM, 60 BiZl LIOT0 3a1EXWTb NPABOCYAHICTb 1OT0 pilleHb™!,

31/ Tymansmy A. P Crigunit cyaas Ak cy6’€KT KpUMiHaIBHOTO TIPOL[eCYaNTbHOTO JOKa3yBaHH
// YOpupnyHa Hayka Ta IpPaKTMKA: BUKIMKM CYYacHUX €BPOIHTErpaliffHUX HpOIECiB :
MDKHap. HayK.-IIpakT. KoHd., M. Bpatucnasa, CroBarbka Pecrry6rika, 27-28 nmucrom. 2015 p.
bparucnasa, 2015. C. 163-165.

Cnipuuii cypan:

“Mu He MoxeMo no 206 BcTaHOBUTH
(aKT He3aKOHHOTO 3aTPUMAHHS

Yu NOPYLIEHHS NPU 3aTPUMAHHI.

Mu MoXxeMo BCTaHOBUTM daKT
HE3aKOHHOr0 YTPUMaHHA Ha Ll
MOMEHT Yacy i NPUIAHATY PillieHHs
Mpo 3BiNIbHEHHS. ANle MU HE MO)XXEMO
HajaBaTy OLLiHKY 3aKOHHOCTI
TPUMaHHA. | He noTpibHo HaMm Le
pobuty, 6o Mu byaeM BTpyyaTHcs B
iHWi npoueaypy.

He3aKoHHicTb 3aTpUMaHHa — Le
KpUMiHaNbHUA 3N104MH. fKIL0 MK
OyAEMO CY/Z0BUM PilllBHHSM YXBay
C/liZiYoro cyA/i BCTAHOBM0BATH GaKT
HE3aKOHHOI0 3aTPUMaHHS, M MaEMO
BCTaHOBUTH aKT 3aTPUMaHHS KOO

i GaKT 3aTpUMaHHs KuM. A 3HaunTh,
10 MU BXe 0BOAMMO BUHYBATICTh

Y BUMHEHHI 3104MHY NEBHUMMU
ocobamu. Liboro He Mo)kHa pobutn”.
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Cniayi cyaai:

“E 3aranbHe MOCUMIaHHS, L0

BOHO PO3rNSAAETLCA B NOPAAKY,
nepezbayeHoro A0 TMMYacoBoro
JOCTYNY 20 Peyei, ane XoAHUX
BUMOT /10 TaKoro cneuudiyHoro
BMAY KJIONOTaHHS Hemae. 3
YpaxyBaHHAM TOr0, L0 TUMYACOBUA
JOCTYN 210 SIKOiCh OyMaXky B odici
i TMMYacoBUiA A0CTyN 0 3pasKis
CMUHHOTO MO3KY — LIE 30BCiM Pi3HUiA
CTYMiHb BTPYYaHHs B npaBa 0cobu”.

“I we 9 3ycTpiyana Ha npaKTuLj,
KOMM CYAZAI MUWYT, Wo “6e3
BUKJIMKY 0C06M, 60 BiH MOXe
3HMWmTK”. Lo BiH MOXE 3HUWMUTH, He
3posymino. fkicb abeypaHi cutyauli.

| w0 Mae Hanucaty B pillieHHi
CNiAYmiA cyaas — TaKoX HeMae
TaKkux Kpurepiis. bararo B npeci
NiAHIMAKTLCA Ui MUTAHHA, W0 B3arani
Lie MOXe WKOANUTI ANS 3A0P0B’S, i
Tpeba BUMMCATV YMOBH, Y 3aKNaz
0XOPOHM 3J0P0B’S, @ CNAYMIA MaE
00rpyHTYBaTH, YoMy LE Tpeba i uu
JifCHO Lie He 3aWwKoAuTb 0c0bi. A
MOXe, i0ro napanisye 3aBTpa, 60
HenpaBW/IbHO WTPUKHYAK Ty TONIKY, A
Lie He pernamMeHToBaHo B3arani’.
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HactynHuit npuknag npoakTMBHOCTI — BPaxoBYHYM PiBHONPABHICTb
CTOPIH 0DBMHYBAYEHHS Ta 3aXWUCTY, BUDILIEHHS NUTAHHA NPO NepeHe-
CEHHA CYA0BOI0 3aCiZaHHA Y 3B'A3KY 3 HEABKOK 3aXWCHUKA.

Ha mpakTuiyi HesiBKa MPOKypopa 3aBXAM TATHE 32 COOOI0 IepeHe-
CeHH: CYJOBOTO 3aciflaHHA, ajKe J0ro y4acTb 000B’sA3K0Ba. AJle y
BUIIAJIKy HEABKM 3aXMCHUKA CJIif4i Cy[iii 3a BUMOIOK IMPOKypopa
3aMiHIOIOTb OCHOBHOTO 3aXJMCHMKA 0€30ITaTHUM, OCOOINBO KON
MOBa JiJle IIPO CAaHKLIOHYBaHHA OKPEMMX IIPOLECYalbHUX [ill.
Bopnouac B 060x Bumajkax 3rigHo 3i c¢t. 324 KIIK Ykpainu crmip-
Ynil CyAi Ma€ 3MOTY 3BEPHYTMCH [O AMCLUUIUIIHADHMX OpraHiB
(kagpoBMX KOMICiit poKyparypu® abo AMCUMIITIHAPHUX KOMIicii
aJIBOKaTypy) /I MOPYIIEHHsA NUTAHHSA IPO NPUTATHEHHS IX 10
OVICUMUIUIIHAPHOI BiIOBifXa/IbHOCTI, TO6TO Ma€E MeXaHi3MI peary-
BaHHA (Oi/IBII HeTabHO HPO POJIb CIIAYOTO CYAAL y 3abe3nedyeHHi
IIpaBa Ha 3aXUCT AUB. y po3pini 4.3).

W octaHHiii NPUKNAZA — BW3HAYEHHS MPOMOPLIMHOCTI BTPYYAHHA Y
npasa i cB0DOAYW NHAMHM Nij Yac BUPiLIEHHS NUTAHHS NPO NpUMYCOBE
BiZlibpaHHa bionoriyHuMx 3pasKiB N0ANHN ANA NPOBEAECHHS EKCNEPTU3M.

3rigHo 3 4. 3 ct. 245 KIIK Ykpainu posriaj ONUTaHHS IPUMYCO-
BOTO BifjOupaHHsA 6i0/0TiYHUX 3pa3KiB 3[iNICHIOETbCA B MOPAAKY,
nepeg6adyeHOMY [/IA TUMYACOBOTO IOCTYIIY IO pedeli i JOKyMeHTiB
(rm. 15 KIIK Ykpaiun).

BingmoBifHO 10 KpuMiHaIBHO-IIpoOLiecyanbHOI GOpMIU Iieli IOPSTOK
He Iependadae y4acTb 0coOM B PO3IJIAZNI TaKOrO KJIOIOTAHHS, 3
iHmoro 60Ky — NpUMycoBe OTPUMaHH:A 0i0NOriYHMX 3pa3KiB, sAKe
Hepifko mepen6avae MOPYIIEHHA aHATOMIYHOI I[i/1iCHOCTI TKaHUH
i 3HaYHO IOCATa€ Ha NPUBATHICTD 0COOM, Ma€ BUPIIIYyBAaTUCDh 3a
y4acTi Takoi ocobu, sAKa 3MO>Ke IMOACHUTH, YOMY BiIMOBM/Iach Ha-
[laBaTy Taki 3pasky JOOPOBIIBHO Ta iHII CYTTEBI AJIA BUpilIeHHS
nuTaHHA BifomocTi. CaMe ToMy OKpeMi clifidi cypfi, 3 ornagy Ha
IPUHIVII {HILIaTUBHOCTI, BUKJIMKAIOTh 0Ci0, CTOCOBHO AKUX Oyfe
BUPIIIYBAaTUCh KIOINOTAHHSA [y BCeOiYHOrO BUPIlIeHHsS NUTaHHS
BTPY4YaHHA B IIpaBa i CBOOOIM TIOMHIL.

3 ornagy Ha 3aKOHOJaB4e BCTAHOBJIEHHS BMMOIM IIPOAKTMBHOL
MIOBEIiHKM CIIiiY0TO CYAJi BKpail BaXK/IMBYUM € MPAKTUIHUI aCIIeKT
peanisanii 3a3HayeHUX HOPM. AJKe piBeHb iMIIJIeMeHTallil IJbOro
IOPUHLMIY y CYARIBCbKY INPAaKTUKy Oe3IOocepefHbO BIUIMBAE Ha
piBEHb 3aXUCTy IIpaB NIOOVUHKM B MeXaX KOXXHOIO KOHKPETHOTO
KPMMiHaJIbHOTO IIPOBAJ>KEHHA.

32/ Ha momeHT 3ynuHeHHs poboru KsamidikaniitHo-anuciumiinapHoi Komicii mpokypopis
(KIOKII) mo 01 BepecHst 2021 p. y 3B’513Ky 3 HaOpaHHAM YMHHOCTI 25 BepecHst 2019 p. 3akoHy
Ykpaiun “TIpo BHeCeHH: 3MiH 10 A€AKUX 3aKOHOAABYNX aKTiB YKpaiH IIOA0 IEPIIOYePTrOBIX
3aX0fiiB i3 peopmu oprauis mpokyparypu” Ne 113-IX Bix 19 Bepecus 2019 p.

2.7.7

00rpyHTOBaHICTL Ta BMOTUBOBAHICTD

§ 3riaxo 3i c1. 370 KMK Ykpaiku cyaose pileHHA NOBUHHO BYTH 3aKOHHUM, 06IPYHTOBAHUM i BMOTMBOBA-
HUM. KOXEH i3 LMX eIEMEHTIB BU3HAYAETbCA 3aKOHOAABLIEM TaKUM YMHOM:

1) 3aKOHHMM € pillleHHs!, YXBaNEHe KOMNETEHTHUM CYAOM 3TiHO 3 HOpMamu MaTepianbHOro npasa 3
JOTPUMaHHAM BUMOT 040 KpUMiHanbHoro npoBaZxeHns, nepeabayenux KINK Ykpainu;

2) 00rpyHTOBaHMM € pilleHHs, yXBaNeHe CYZOM Ha MiAcTaBi 00’6éKTMBHO 3'ACOBAHMX 00CTaBMH, AKi
NiATBEPAXEHi A0Ka3aMu, A0CNIAXEHUMM Nij Yac CYA0BOr0 PO3rNALY Ta OLIHEHUMHU CYA0M;

3) BMOTMBOBAHMM € DillEHHS, B IKOMY HaBe/EeHi HaNeXHi i Z0CTaTHI MOTMBM Ta MiZICTaBM 10r0 YXBAIEHHS.

[InTaHHA 3aKOHHOCTI BXXe PO3KpMBA/JIOCh B OFHOMY 3 IOIepefHix mimpospinis. TyT BapTo 3BepHyTH
yBary Ha [JBOX iHIIMX IPMHIUIIAX — OOIPYHTOBAHOCTI Ta BMOTMBOBAHOCTI.

06rpyHTOBAHICTb BiZAMOBIAHO A0 3aKOHOAABYOT0 BU3HAYEHHS Nepebayae
HeobXiZHiCTb BpaXyBaHH Y CY/0BOMY pillieHHi haKTUYHUX 00CTaBUH cripa-
BM, SIKi MalOTb CTaTM (aKT0M10riYHOK OCHOBOK CaMOro CY/0BOTO PilEHHS.

3a3HaueHMIT Ipolec OOIPyHTYBaHHA Oe3IocepefHbO IIOB A3aHNIL, a
[0 IEBHOI Mipy HaBiTb ONMPAETHCA HA MPOLEC OLiHIOBAaHHA [OKa-
3iB. BipnmosigHo fo monoxxens ct. 94 KIIK Ykpainm crnimumit cypas
3000B’s13aHMIT OL[iHUTM KOXKHUI J[OKa3 3 HOIMIAAY HaleXHOCTi,
JOIIYCTUMOCTI, JOCTOBIPHOCTI, @ CyKYIIHICTb 3i0paHux mokasiB — 3
HOIJIAAY JOCTAaTHOCTI Ta B3a€EMO3B SA3KY /IS NIPUIHATTA BiflIOBiz-
HOTO TIPOLieCyabHOro pimeHHs. [IoHap Te, Taka OLiHKa 6a3yeTbCs
Ha jforo (C/lig4oro Cyspi) BHYTpPIlIHbOMY IepeKOHaHHI, sKe I'PyH-
TYETbCS Ha BCeOIYHOMY, TOBHOMY 11 HeyIepeI>)KeHOMY HOCTiIKeHH]
BCiX 06CTaBUH KPUMIHATBHOTO TPOBA>KEHHS.

[Ipore cepen pospo6nukis KIIK VYkpainm, HaykoBLiB Ta cammx
CTMJYNX CYAAiB TOUUTBCA AMUCKYCis CTOCOBHO 3arvONeHHs CIIifi-
4YOro CyApni y Marepiaqy KpMMiHAa/JIbHOTO NPOBAaPKEHHHA, 30KpeMa
CTyIeHA MOCTiIKeHH:A iHdopManii, o Mae TOKa30BUII XapakTep,
Ta il OOIPYHTYBaHHS IIif YaC YXBaJIeHH: pillleHb.

D €avHe, B YoMy CX0AATLCA BCi CTOPOHM — 00CAT 0OIPYHTOBAHOCTI
YXBa/W CNIAYOTO CyAAi Mg OYTM MeHWMM 3a 00FPYHTOBAHICTb
CY/Z0BOTO PillIEHHS NO CYTi, TOBTO N03a PO3YMHUM CYMHIBOM.

Ha pgymky cnmigumx cynpiB, piBeHb OOIPYHTOBAHOCTI pillleHHS,
30Kp€eMa, 3aJIeXKUTh Bif jioro tuiy. BigTak, 3akoHOfaBeLlb BULi/INB
yXBanyu CHig4oro Cyani, AKi HifiiAraroTb OCKAp)KEeHHIO, Ta TaKi,
[0 He MOXYTb OyTM OCKapyKeHi, IpO IO MOBa JIIa paHile.
BinmosinHo, piBeHb 00IpyHTOBaHOCTI Mae 6yTu pisHuM. Tak camo
CKapru Ha piureHHs, Ail 4 Oe3mis/IbHICTD CTiAYOro/IpoKypopa,
nogasi B nopsaaky cr. 303 KIIK Ykpainm, OoCKilbKM CTOCYIOTbCA
NUTaHHA MOPYLIEHH IIpaB i cBOOOJ IIOAVHM, OTPeOYIOTh peTelb-
HOTO OOIPYHTYBaHHS.

Cnipyi cyaai:

“Tak or, Ti yXBanu, 10 He
0CKapXXYHThCS, AiHCHO MOXHA
MOTMBYBATH AIK KacaLliiiHi cybcTaHLji
CTaTTA TaKka — ToMy Lo, i Bee. A ot
YXBa/IM NPo 00paHHS 3anobixHoro
3ax0ly — Le, AilicHo, Tpeba
MOTUBYBATH JI€TaJIbHO, 06IPYHTOBAHO,
wWwobu byno BUAHO, YOMY CRigYMiA
CYAAS BBAXAE, W0 A0 L€l NOANHM
Heo0XigHo 0bpatv byAb-AKUiA
3an00iXHMIA 3axig”.

“YxBanu woao BiAMOBM Y
3a/10B0IeHHI ckaprv B nopsiaky 303
[KMNK Ypaiku] Takox noBuHHi byt
BMOTMBOBAHI AeTajbHo, 60 0coba,
fIKa 3BEPTAETbCA i3 3aXMCTOM CBOIX
npas B KPUMiHaNbHOMY MPOLIEC,
Mana b po3yMmiTu, YoMy Lji npaBa
CyJ, He 3aXMUCTUTb. OT TaKUM YMHOM
MU MaEMO MiZAX0AUTH A0 LibOTO
iHCTUTYTY”.
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Cnipuwii cyaan:

“..[AA]xwo mn byaemo noseptatics A0
00paHHs 3anobixHoro 3axoy, y Hac €
3aranbHoOHALiOHaNbHa, HaneBHe, npobnemMa
MOTUBYBAHHS CYA0BUX PillleHb HEAO0CTATHBO
— CaMe LWX pilleHb, abo oAHe pilleHHs
MOBHICTH) NOBTOPHE iHILE PillEHHS 3i 3MiHOH
JMwWe cTPoKy Ta npissuw,. He byaemo cebe
00MaHi0BaTM — Lie BeauKa npobnema,

KA CTOITh NEPE/ HALIOK HALOHANBHOH
cuctemoto. Toi e EBponeiicbkuit cya, Ham
Ha Lie 3BEPTaE YBary, W0 B LMX NUTAHHSAX
Halli pilleHHs, HA Xanb, HEA0CTATHLO
MOTUBOBaH”.

Cnipuuit cyaaa:

“IcHyrotb TpK cTyneni. Mepumii

cTyniHb — ue ctatta 93 — cnigymit npocto
3BEPTAETbCA | NPOCUTL HaZATU MOMY NHJeil
B MOpsAKY npotokony. Jlpyruid cTyniHb — e
TMyYacoBuii aoctyn. Mu Moxemo He JaBaTu
HaBiTb 3 NEBHUX 06CTaBMH AiN0BOACTBA.
Hanpuknag, 6104XeTHi AepxaBHi ycTaHOBM
KkaxyTb: “Mu 6 paai Buaatu, ane jaiite Ham
yxBany cyay. Mu He Moxemo”. | nUTaHHs
KOMEpLLiiHOT TaEMHULLi MOXYTb BUHMKATK Y
npuUBaTHUX CTPYKTYpax. Ane MoBa ize npo
J00pOBiNbHE HAZaHHA 32 YXBANOW CyAY
neBHUX peyent i JoKyMeHTiB. binbl cyBopuii
3axig — ue Bxe o6wyk. | 0bwyxk AilicHo BXe
Tpeba MoTUBYBaTH, TOMY L0 0OWYK — LE
MPUMYC, LLe 3aCTOCYBAHHS NEBHUX CUI0BUX
3aX04iB”.
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[puknaaoM HeAOTPUMAHHS MPUHLMNY 0OIPYHTOBAHOCTI MOXeE
OyTV BiACYTHICTb OOFPYHTYBAHHS CYTTEBUX EIEMEHTIB YXBajK
CAiAYoro cyaAi npo NpoAO0BXXEHHA CTPOKY TPUMAHHA Nij, BapToH.

BigmosigHo mo m. 2 4. 3 cT. 190 KIIK Ykpainu k1onoTaHHSA
IIpO NPOJIOB)KEHHS CTPOKY TPMMaHH IIifi BApTOI0, KpiM iH-
III0T0, Ma€ MICTUTY BUKIAL 0OCTaBMH, AKi MEPEIIKOKAITh
3aBEpLIEHHIO JOCY[OBOrO PO3CIiflyBaHHA O 3aKiHYeHHA Ail
IoIepeHbOI YXBaIy PO TPUMAHHA Iifl BapToio. Pesynpratu
aHasi3y yXBaj CHiluux CyAjiB, IPOBEJEHOIO B MeXax JOC/i-
IPKEHHs, CBifl4aTh, 0 HEPIKO C/Tifdi CyAji B3arali He IIOCK-
JAI0ThCA Ha Taki obcraBuuu (27 %), a B IIOJIOBMHI BUIIA[IKIB,
MOTIPY TIOCM/TaHHS Ha HASBHICTh TaKMX OOCTaBMH, BOHU He
061rpyHTOBYI0OTBCA (50 %). TakMM 4MHOM, Y OiIBLIOCT] yXBas
HasBHe (hOopMasibHe OOIPYHTYBaHHA OOCTaBMH, Ha IifcTaBi
AKMX 0C00a IPOJOBXYE TPUMATUCA B MICIAX HeCBOOOAU.
Xoua Kopmexc BMMarae jmiie 3asHaueHHs LMX OOCTaBUH Y
KJIOIIOTaHHI, BBaXXa€EMO, 110 1le Ba>K/IMBUI €/IeMEHT yXBalu
CIIiZYOTO CyAfi IpO MNPOAOBXEHHA CTPOKY TPMMaHHA Iif
BapTOI0.

BMOTMBOBaHICTb CyHOBOTO pillleHHS O3HAaya€ HaBeJeHH:A
HaJIeKHUX 1 JOCTaTHIX MOTMBIB 1 MifCTaB JIOr0 yXBa/JeHHA.
®akTUYHO J/IeTbCsl PO CHiBPO3MIpHICTb MeTM Ta 3aco6iB
ii mocarHeHHdA. Cnigumil CyAjsA IOBUHEH He TiIIbKM Ta He
CTi/IBKU 3a/I0BO/IBHATY KIONIOTaHHA CIi[40T0 4M IPOKypopa
(sixe 6a3yeTbCcst Ha HEOOXITHOCTI MpOBeleHHs e(eKTUBHOTO
po3ciiffyBaHHs), ane it 060B’A3KOBO CIIIBBiJHECTU TaKy MeTY
i3 3arpoIIOHOBAaHMM 3aCO00M ii JOCATHEHHS.

Mpuknas — HeJOCTaTHS BMOTWMBOBAHICTb YXBan CHiAYMX
CYAZiB Npo 06paHHs 3anobixHoro 3axozy.

3a pesynbraraMy aHajisy, IPOBEJEHOrO B MeXax JOCIIi-
IKeHH:, 55 % yxBal mpo oOpaHHA 3amo6iXHOrO 3aXomy y
BUIJIALL TPMMaHHS IIifl BAPTOI HE MICTATb [NeTalbHOIO OIM-
Cy 00CTaBUH, fAKi CBifumnm 6 Ipo HasABHICTb X04a 6 OFHOTO
pusuky, nepenbadenoro ct. 177 KIIK VYkpainm. 3as3Budait
cmipyi cypni mMpocTo IepepaxoBYIOTb PU3MKY, IepepdadeHi
KIIK Yxpainn (29 %) ab6o nuie KOHCTATYIOTh B yXBayi (GakKT
OOTPYHTYBaHHA PU3MKIiB IPOKYPOPOM, He HaJjal0uy BIACHOI
oninku (15 %) Toio.

Tak camMo yXBa/M Cg4YMX CYARiB He MICTATH iHpOpMaIlito Ipo
indopmariio, sxa MiATBEpPKYE YU CIPOCTOBYE HAABHICTD LIUX
pusukiB (okasn) (y 68 % Bumajkax) abo IMpocTo HaBOJUTHCS
ix neperik, 6e3 yrouHeHHs 3MicTy (30 %). /Iniue B TOOAMHOKMX
BuIazKax (2 %) cmigdi cypyi B yXxBanax BAIOTbCS IO 3a3HaYeH-
HA JJOKa3iB Ta IX aHaIisy.

[HWKi npUKNaj — NUTaHHS BTPYYaHHS Y NPaBO NPUBATHOI BAIACHOCTI Ta NPaBO Ha NPUBATHICTb.

9 ~ Jlocutb ToYHO chopMyntoBaB KpuTepil BMOTMBOBAHOCTI CYA0BOTO pilleHHs Buwwii cnewianizoBanuit
cy/ YKpaiku 3 po3rnsy UMBINbHUX i KpUMiHANbHKUX cnpaB Y cnewianbHoMy JIucTi 3 uiei npobnematuiy:

“Bupiwytoyn nuTaHHa Npo 3acTOCYBaHHA 3aX0/iB 3a0E3MEYEHHS KPUMIHANbHOTO MPOBAZXKEHHS, Y KOXKHOMY
BUMAZKY PO3rNAAY BiANOBIAHMX KNONOTaHb CNiAYi cyAAi 3000B’d3aHi:

@ CYMJTIHHO i MPUHLMNOBO 3Ai/ICHIOBATM NOBHOBAXEHHS i3 CY/0BOF0 KOHTPOAI 32 JAOTPMMaHHAM Npas, cB000,
Ta iHTepeciB 0cib y KpUMiHaNbHOMY NPOBAAXKEHHI Mij, Yac J0CYA0BOT0 PO3CNIAYBAHHSA, AiATH Y MeXaXx i Biano-
Bi/JHO /10 BUMOT 3aKOHY;

@ NEPeBiPATU HasBHICTb 00’EKTUBHOI HEODXiZHOCTI Ta BUNPaABAAHICTb TAKOTO BTPYYaHHS Y MpaBa i cB000AM 0C0OM,
3'C0BYBaTM MOXUIMBICTb JJOCATHEHHS METH, Ha SIKY NOCMNAETbCA aBTOP K/ONOTAHHS, 063 3aCTOCYBAHHSA LMX 3aX0/iB;

@ 3BaXaTy, 10 HE3aNeXHO Bij, BU3HAYEHOTO NPOLLECYaNbHUM 3aKOHOM CY0’€KTa iHiL|itoBaHHA 3aCTOCYBAHHS
3ax0/iB 3abe3neyeHHs 000B’A30K J0BECTU HASABHICTb TPbOX HEOOXiAHUX CKNAA0BMX ANA iX 3acTOCYBaHHA (4. 3
ct. 132 KMNK Ykpaiuu) noknagaetbes Ha cnigyoro Ta/abo npokypopa;

@ B)ax0BYBaTH, 1110 JI0KA3W HA MiATBEPAKEHHS 00CTaBMH, BUKIAZEHMX Y KJIONOTaHHI Npo 3acTOCYBaHHS 3aX0AiB
3a0e3NeyeHHs, NoJalTLCA 0C000H0, AKA 3asBNSE TaKe KIOMOTaHHA...” 33.

TakyM 4YMHOM, IO 8MOMUB0BAHOCMI 8APMO Bi0HECU NPONOPUIHHICMY MPYUAHHS Y npasa i c60600uU
moouru. TobTo, BU BTpyYaHHs, IOTO iHTEHCUBHICTD Ta CHiBMipHICTH MeTi, AKOI Tpeba JOCATHYTH IIif
Jyac BTPYYaHHA Y IIpaBa i cBOOOAM TIOAVHY MAlOTh OyTV BMOTMBOBAHUMIL.

Avani3 yxan cnigymx cyanis Aae MiACTaBM AiATW BUCHOBKY, W0 BOHM
HE 3aBXAW MICTATb BiZJOMOCTI NPO NPONOPLIMHICTb TAKOr0 BTPYYaHHSA Y
NpaBo B/IACHOCTi.

Bignosiguo o 4. 4 c1. 173 KIIK Vkpainu caigumit cyffis 3aCTOCOBY€E HailMEHII OOTSDKINBUIL CIOCIO
apewmrty MariHa. IIoHap Te, BiH 3060B’A3aHNUII 3aCTOCYBAT! TaKWii CIOCIO apelmTy MaiiHa, SIKVUIT He IpU-
3Befie 10 3yNMHEHHs ab0 HafIMipHOrO OOMeXeHHs INPaBOMIpHOI IMifIPUEMHMIIBKOI [isNBHOCTI 0coOM
abo iHmMX HACTiAKiB, AKi CyTTEBO MO3HAYAIOTHCA Ha iHTepecaxX iHmuX ocib.

YxBasa Ma€e MiCTUTK 3a00pOHY, OOMeXeHHsA pO3IOpAmKaTUCA ab0 KOPUCTYBAaTHCA MafHOM y pasi ix
nepen0adeHHA Ta BKa3iBKy Ha Take MaiHo (1. 4 4. 5 ctT. 173 KIIK Ykpainu). Ha npakruni taky sabopony
mictaTb 40 % yxBan. IIpore y 97 % Bumaznkis cifdi cyani He HABOAATH OOIPYHTYBAHHSA IIPONOPLITHOCTI
BTPY4aHHS TaKoI0 3a00pPOHOI0, TOOTO 3aCTOCYBaHHS HAlIMEHII OOTSHXKIMBOIO CIIOCOOY apelTy MaiiHa.
Inmi 3 % BiICOTKM CTOCYIOTbCA OOMEXEHHA IIpaBa BIACHOCTI y BUITIAAL 3a00pOHY PO3HOPAIKATUCA
M MaitHoM. Hampukiap, y pasi Hak/lafileHHS apelTy Ha aBTOMOOi/Ib, KOPUCTYBaHHS AKUM CTAaHOBUTDb
iHCTpyMeHT 3apobiTKy /1A Iifj03pI0BAaHOTO TOMIO.

[pyHTYHOuMCh Ha pesy/ibTaTax aHasnisy Takvx yxBa, NPOBEAEHOI0 B MeXax
JOCNIIXEHHS, MOXHA HABECTM MPUKNaZ TPUMAHHA 0cobu mig BapTow 0e3
OMMCOBOI (MOTUBYBAJILHOI) YaCTUHM YXBaJIM.

33/ IIpo pesiKi NMTaHHA 3[{iICHEHHs CIIIYNM CYAfel0 CYAy IepIuoi iHCTaHIi CyZ0BOro KOHTPOIIO 3a JOTPUMAHHAM IIpaB, CBOOOJ, Ta iHTepeciB
oci6 iy yac 3acTocyBaHH: 3aX0fiiB 3abe3edeHHA KpuMiHanpHOro nposamkents : Jluct BCCY Bix 05 kBiTHa 2013 p. Ne 223-559/0/4-13.
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Bona Moxe BUTOTOB/IATHUCH TTOHAT, 5 [HIB (14 % mpoananmisoBaHux yxsan), nepegbadennx KIIK Ykpainn.
Ha npakrtuni nocrae nuTaHHsa BMOTUBOBAHOCTI Takol yxBanm 3 nosuii npaktuku ECII, amxe me Moxe
TpuBaTU HaBiTh 60 AHIB (MaKCHMMa/JbHUIT CTPOK Ail 3aI0O6DKHOrO 3aXOly y BUIJIAAI TPUMMAaHHS Iif Bap-
TOI0) i HaBiTh IIPOIOBXXYBATVICh YXBAJIOK0 3 IOCVMIAHHAM Ha PE30/TIOTUBHY YaCTUHY IIOIIEPeJHbOI yXBaIIL.
Y pesynbTaTi 0coba, fKa OCKapXKWaa B aleNALifHOMY HOPAAKY IIepIly yXBaly, MAa€ TaKOX OTPMMATu
pillleHHs amenALii Ha yXBay Ipo IMPOJOBKEHHs, AKe TeXX MOXKe He MICTUTH OIUCOBOI (MOTVBYBAIbHOI)
YacCTVMHMU. YCi 3a3HavYeHi pillleHHA He € apTyMEHTOBAHMM, aJpKe MEePILi MPOCTO He MICTATh MOTUBYBAJIb-
HOI YaCTVHY YXBa/lM, a IPYTi OCHIAIOTHCSA INILIE Ha PE3ONIOTYBHY YaCTUHY YXBalIN CTiJ40TO CYAHI.

BopHo4Yac BMOTMBOBAHICTD Iepefbadac BUKOPUCTAHHSA He TIBKYM 3BUYHMX CYAAI IHCTPYMEHTIB Harjio-
Ha/IbHOTO 3aKOHOZIaBCTBa (HacaMIepes IPOLeCYaIbHOrO0), ajie ¥ aKTUBHE 3aCTOCYBaHHS MIKHApOJHNUX
cTaHAapTiB y cdepi mpas mopuHM (HaIpUKIIaj, NMpaKTUKa EBPOINENICHKOTO CyAy 3 IpaB JIIOVHM) Ta
3araJIbHUX IPUHIMIIB npaBa. lle ocuTh ckIagHa mpaBoBa po6orTa, 110 HOTpebye HaBiTh y JOCBifYEHNX
CYAMiB 4MMano 4Yacy. BogHouac cmif 3asHaumTH, 14O 1 BUKOPMCTOBYBATUCh TaKa JOCUTH CK/IaJiHA apry-
MEHTALisl Ma€ TiIbKM Y MPOOTeMHUX BUMAJKAX, KOMU CIIPaBAi Ji/ieTbCs PO HempomnopuiiiHe (HagMipHe)
BTPYYaHHsA y IIpaBa JIIOAMHMN.

BUCHOBKH
A0 PO3ALY

1. BiacyTHicTb KBanidikauinHux BUMOr A0 CRIAYMX CYAAiB Ta
KpuTepiiB iX Bi,00py BNABAKTL Ha AKICTb CY0BOr0 KOHTPOJIH.
Lli pyHKuil YacTo BUKOHYHTL CYAZI, AIKI HE cnewjianiayoTbhes
Ha po3rNAAi KPUMiHAaNbHUX NPOBAAXKEHb MO CYTi.

2. Biacytha crana cuctema MiArOTOBKM CAiAYMX CYAAiB.
Sk Hacnigok, Aaneko He BCi cniavi cyaAi MoxyTh 3a ba-
XaHHA bpaTi yyacTb y 3axojax 3 MiABUULEHHS npodeciiiHoi
kBanidixawii.

3. HaBaHTaXeHHs Ha cniauux cyAAiB HepiBHOMipHe, noje-
Kyau HaamipHe. BoHo 3aneXuTb Big iHCTaHLi CYAY, perioHy,
KoeiLieHTy HaBaHTaXEHHS TOLLO.

4. MNoBHoBaXeHHs cAiunx cyaais He cuctematnaosani B KINK
Ykpaiku. Kpim Toro, 3akoHojaBelb He 3aBXAW 00rpyHTOBaHO
3MIHI0E LLi MOBHOBAXEHHS.

5. KpumiHanbHe 3aK0H0AaBCTBO He BiAHOCUTb YXBany chij-
4oro cyaAi A0 nepeniky CyA0BWX pillleHb, 33 HEBUKOHAHHS
IKUX BCTAHOBJIEHA KpWUMiHanbHa BiAnosiaanbHictb (c1. 382
KK Ykpainn). Ha npaktvui ue npusBoauth 40 BUNajKiB irHo-
PYBaHHS CTOPOHOK 0DBMHYBAYEHHS OKPEMMX YXBan CJiA40ro
CyaAl.

6. Y cniayoro cyazai BiACYTHI MeXaHi3MM KOHTPOJII 3a BMKO-
HaHHSAM CBOIX pillieHb.

1. TlowupeHot € NpaKTMKA NOPYWEHHS CAIAYUMM CYAASIMMU
NPUHUMNY HEYNepeaKEHOCTi, 30KpEMa WJSAXOM MiATPUMKN
CTOPOHYM 00BUHYBAYEHHS.

8. 3aKkoH Hapinge cnigymx cyaAiB NOBHOBAXEHHAMU ILO0A0
NPOAKTMBHOTO 3aXWCTY MNpaB NOAMHW, NPOTE HA MpPAKTULL
CNiAayYi cyAdi He 3aBX/AM 1X BUKOPUCTOBYHTD.

9. YxBanu cniguux cyAAiB NOAEKYAU € HEBMOTUBOBAHWMM,
0c06/IMBO B YacTWHi 3aCTOCYBaHHA 3aX0AiB 3abe3neyeHHs
KPUMiHaNbHOr0 NPOBaZXKEHHS.




0COBJIMBOCTI
3IHCHEHHS CYL0BOrO
KOHTPOJTI0 HA OKPEMUX
CTAZISIX 40CY/0BOI0
PO3CNIAYBAHHS
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3.1

NMNOYATOK KPUMIHANIbHOIO
NPOBAZKEHHA

Hocynose po3clilyBaHHA AK CTafiisi KPYMMiHaJIbHOTO MIPOBAJ)KEHHA
MIOYMHAETbCA 3 MOMEHTY BHECEHH: BiJOMOCTeNl PO KpMMiHaIbHe
MIpaBONOPYLIEHHA 0 EAMHOTO PeECTPy AOCYHROBUX PO3CIiAyBaHb
(m. 54. 1 ct. 3; 4. 2 c1. 214 KIIK Ykpaium).

3a nepeabayeHow c1. 214 KIMK Ykpaitm 1a [Monoxenuam “[lpo
nopsJ0K BeJeHH EAnHOr0 peecTpy A0CYA0BMX PO3C/iAyBaHb " npo-
LLeAypoto, cNiayuit abo NpoKypop MakTb HEBiAKNAAHO, aNe He Mi3Hille
24 10AMH MicnA NOAAHHA 3asBM, NOBIAOMNEHHS NPO BYMHEHE KPUMi-
Ha/IbHe NPaBONOPYIIEHHS ab0 MIC/IS CaMOCTIAHOT0 BUSIBNEHHS HUMM 3
byAb-AKOro Axepena 00CTaBMH, WO MOXYTb CBIAYUTA NPO BYMHEHHS
KPUMiHANbHOTO NPaBONOPYLIEHHS, BHECTW BiANOBIAHI BiAOMOCTI A0
€anHoro peecTpy A0CY/10BMX PO3CNIAYBaHb, PO3N0YATH PO3CIAYBAHHSA
Ta yepe3 24 roZMHM 3 MOMEHTY BHECEHHS! TaKUX BiJOMOCTEA HajaTy
3anBHUKy Butar 3 EPJP.

3aKoH Iepep6adyae He MpaBo, a caMe 0OOB’SI30K CITAYOTO, IIPOKY-
popa Ta iHmoi cryx60Boi 0co6u, YIIOBHOBa)KeHOI Ha IPUITHATTSA
Ta PEECTpalLilo 3asAB i MOBiJOM/IEHb IPO KpUMiHa/IbHI NPaBOIIOpY-
LIEHHH, IPUIHATA Ta 3aPEECTPYBATH TaKy 3asABY YU IIOBiJOM/IEHHS.
BignosinHo mo 4. 4 cT. 214 KIIK Ykpainu BigMoBa y NpuUITHATTI Ta
peecTpanii 3asABM 4K NOBiJOM/IEHHSA PO KPMMiHaIbHE IIPaBOIIOPY-
LIEHHA HE JJOIYCKAEThCS.

34/ Tlonmo)keHHA IIpO TOPANOK BefieHHA EIMHOIO PEECTPY MOCYHAOBUX PO3CHIi/[yBaHb,
3aTBep/KeHe HaKa3oM leHepambHOro mpokypopa Ykpainm Ne 139 Bix 06 xsitHa 2016 p. //
http://zakon3.rada.gov.ua/laws/show/z0680-16/print1513505120350584.

Cniauni cyaan Ha eTani noyaTky KpUMiHaNbHOTO NPOBAZXKEHHS MOXE 3a/yyaTucs y pasi:

1) po3rnagy ckaprv Ha 6e3aisnbHicTb cniayoro (abo npokypopa), KMl He BHIC BiZOMOCTi NP0 KPUMiHaNbHE
npasonopyweHHst Ao EPALP nicns oTpUMaHHA 3asiBM YM MOBIAOMNEHHS NP0 KPUMiHANbHE NPaBONOPYLUIEHHS
(BiznosiaHo Ao n. 14.1 ct. 303 KIK Ykpainu);

2) iHiLjit0BaHHA PO3C/iAYBAHHS Y Pa3i OTPUMAHHS iHPOPMALLIT NP0 BYMHEHHS KPUMiIHANLHOTO NPABONOPYLIEHHS
1,040 no36aBneHoi cB06OAM 0COOM.

I 3n0BXMBaHHSA iIHCTUTYTOM BHECEHHS BiJLOMOCTEH
1,040 KpUMiHanbHOro npasonopywexus ao EPAP

VleTbcs Mpo BUTIANKM 3BEPHEHHS! yYaCHUKAMU KPUMIHATIBHOTO TIPOBa-
IDKeHHA (AK MpaBUIIO, MMiJ03poBaHNMMM a00 iX 3aXMCHUKAMM) i3 3asABOIO
PO KpUMiHaJbHE IPABONOPYIIEHHA, HIOUTO BUMHEHEe MIETEKTUBOM “..[AlaBokary )

(cniganm) a60 MPOKYPOPOM Ta MOfAbIIe OCKAPKEHHS [0 CTiIY0TO CyA/i BUKOPUCTOBYHOTb TaKI CXEMM
HeBHeCeHH: a0 BiJMOBM y BHECEHHI TaKol 3asBM 4N IOBiJOMJICHHA JIO ZU1 TOTO, U06Y YCyHYTH 6
E€PIIP. Y TakoMy pasi cyfja BMHOCUTD pillleHHS, sKe 3TOlOM Mo)ke O6yTu KOHKDETHOTO NPOKYpOPa b0

. . a6 6 C/TAYOrO BiZL PO3CAIAYBaHHS
BI/IKOPI/ICTaHe Jiv)s: 1 npouecyaanm MaHlI‘IYTIHI_[ll. Aa00 3 METOH BUOUTU WASXOM IX Biﬂ,BUﬂ,y 360 ﬂ,ﬂﬂ

Cnipuwii cypaa:

“Heba>ka”Horo” IIpo1eCya/IbHOIO OIIOHEHTa Hi}l qac [JocygoBOro p03CTIi— TOr0, moﬁm 3r0Jl0M BU3HATU
HyBaHHs, a0 3 MeTOI0 BM3HATHU 3ibpaHi L€ mpolecyanbHO0 (iryporo 3ibpani HUMKM J0Kasm
TOKasy HEeNOIyCTMMMMM IIifi Yac IOAAJIbIIOro PO3MIANY KpUMiHa/JIbHOIO HeA0NyCTUMUMM...”

IIPOBA/PKEHHA IO CYTi. ToMy HacTYIIHMM KPOKOM Iji€i cXeMM, AK IPaBUJIo,
€ 3asB/IeHHs 0c06i BinBopy B nopsaky ct. 80-81 KIIK Ykpaiun.

3.1.1

Cys0BuiA KOHTPOAIb 32 BHECEHHSAM BiJ,OMOCTEH

npo KpuMiHanbHe npasonopywenxsa A0 EPAP

@QaKkTUYHO JieTbCA PO OCKAp)KEHHA: NepeBUIeHHs pernaMeHToBaHoro cT. 214 KIIK Ykpainn 24-ro-
AVHHOTO CTPOKY BHeceHHs o €EPJIP Bimomocrell mpo KpuMiHa/lbHe IIPaBONOpPYLIEHHA ab0 BigMOBU y
BHeceHHi 1o EPJIP BigmoBigHUX BiTOMOCTEIL.

CypnoBa IpaKkTMKa CBiTYNUTD 5K PO 3HAYHY NOMMPEHICTb IMX BUIAAKIBY, TaK i IpO BiICyTHICTb €AMHOTrO
IiAXOAY 10 PO3I/LALY CKapr Ha Taki Ail. 30KpeMa, B y3araJbHeHHI IPaKTUKY PO3I/IAALY CKapr Ha pillleHHs,
Al 4y 6e3[isIbHICTD OpraHiB HOCYAOBOrO PO3CIiAYBaHHA 4M MPOKYpOpa Iifi 4ac ZOCYZOBOTO PO3CIiay-
BaHHA Bummit cnenianisoBanmii cyn YKpaldnu 3 pO3IZIAAY UMBIIbHMX i KpVMMiHAJIbHUX CIIPAB 3a3HAYAE,
mo “Haif6ibII CKIAJHUM 1 HEOHO3HAYHUM IINTAHHAM, sKe XapaKTepuU3ye CTaH CYLOBOI IPaKTUKNU
PO3I/IAAY aHaTi30BaHOI KaTeropil CKapr, € IpaBoBa OLliHKA 3asBMU 4Y¥ MOBiJOM/ICHHS Ha IIpefMeT O0IpyH-
TOBAHOCTi BUK/IaJIeHNX Y HMX BiJOMOCTeI1, 110 CBiff9aTh caMe PO KpUMiHajIbHe IIPABONOPYIIEHHS .

35/ 3arajbHa KifbKiCTh POSITIAHYTHUX CI4MMU CYAAAMM CKapr Ha 6e3/iAnbHICTb C1iffuoro, mpokypopa y 2018 pori csarae 70 845, 3 axux 32 861
6yr10 3a750BO/IEHO (CTify BPaXOBYBATIHL, 1110 /O i€l KIIBKOCTI, OPsif 31 CKapramyl Ha HeBHECEHHS BiJOMOCTeII PO KPUMiHa/IbHe IIPaBOIOPYLIEHHS
1o EPJIPy, BiTHOCATD i CKapry Ha HeMIOBEPHEHH:A TMMYACcOBO BIM/TYyYeHOTO MaliHa, a TAKOXK Ha He3/IifiCHeHHA IHIINX MpollecyanbHux Aiit) // Caitt
“Cynosa Braga Yipainn” // https://court.gov.ua/inshe/sudova_statystyka/.

36/ IIpo mpakTuKy posITIAAY CKapr Ha pilieHHs, Aii uu 6e3[isnbHICTb OpraHiB JOCYJ0BOTO PO3CIilyBaHH:A YM IPOKYPOpa IIif] 4ac JOCY0BOrO
poscrigysanns : Ysaranpaenns BCCY Bix 12 ciuns 2017 p. Ne 9-49/0/4-17 // https://bit.ly/2Jbd WEd.
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Y cniavi i cyA0Bii NPaKTULL L0A0 LIbOTO NUTAHHS € LLOHANMEHILE ABA NiAX0AM:

@ aBTOMaTMyHe BHeceHHs Bigomoctei Ao EP/IP;

o]

@ ronepeAHe OLiHIOBAHHA BiJoMocTen nepes BHeceHHsM A0 EPJIP Ha

NpeAMET HaABHOCTI 03HAK KPUMIHA/ILHOTO NPABONOPYLLEHHS.

Il AstomaTHyHe BHeceHHs Bigomocten a0 EPAP

[Mepumit mipxix mepeg6adae Tak 3BaHe aBTOMATWYHe BHECEHHs BIJOMOCTeil PO KPUMiHa/ibHE Ipa-
BOIOPYIIEHHS, AKIIO TaKi BiTOMOCTi BMK/IafeHi 0co00i0 B 3asABi 4M IOBiJOMJIEHH] PO KpMMiHa/IbHE
[IpaBONOPYIIeHHA. 3a UM IiJX00M He 3[iJICHIOETbCA OLliHKA BiJITIOBifHOI 3asBU YU NOBiTOM/IEHHS Ha
IpefMeT TOro, 1[0 BUK/IafleHi BifOMOCTI JaloTh MifICTaBy KOHCTAaTyBaTy I€BHi O3HaKM CKJIafly 37I0YMHY.

Po3podnuku KNK Ykpainu:

“... [b]yna cTpaweHHa Auckycis... B3arani Ha Ui cTagii cniguui
CYAASA HE MOBMHEH OYB HisIKMM YMHOM DpaTH YYacTh, i HisKUX
ocKapxeHb BHeceHHs B EP/IP He nepeabayanoch. laes byna

Taka. Hagiliwno nogizomnenns, JaeTbes A06a oprany, A0 AKoro
HaZiliwno noBiZOMNEHHA ANS TOrO, 106 3'ACYBaTH, UM € Xoua b
fAKicb GakTW, AKi cBiAYaTh Npo noit. Akwo Taki bakTv € B camoMy
MoBiZ0M/EHHI, 200 B peaynbTati nepesipky1 NOBiJOMAEHHS Ui haKTK
BCTAHOBJ/IEH, W0 NOAiA BiAbynaca: Tpyn 3 NEBHUMMU 30BHillIHIMU
03HaKaM| HacWbHULLKOT cMepTi. LLboro AocTaTHbo Ans Toro, 100
BHecTu B EPJIP i moyatu npougc Aocyn0Boro po3cnisyBaHHs...”.

“A Tpowky no-inwomy nam’atat. Konuenuis s3arani uporo KIMK
Ykpaitu nonsirana B ToMy, 0 B3arai NPOLLEC PO3CAiAyBaHHS,
MOKM BOHO HE MOYMHaN0 CTOCYBATUCh iHTEpeciB npas Tpetix ocib,
B3araJii HiKUM He KOHTPO/IOBABCS, TOYHO HE CY/10B0H BNAA0H.
Bonw morsm poschigysatu 20 pokis, 25 pokis, 50 pokis, noku

He npeA’aBunu nigo3py. Mu Mornu cTpoitv Bepcii, 3anuTy AKich
pobuTy, NepesipsATH AKYCh iHdopMaLlilo, Lie 30BCiM HiKOro He
cTOCYBanoCs i CNifymiA CyAAa HisKoro 3HavyeHHs TyT He Mas. Lozo
EPJIP: My ToAi BiAX0ANAK Bij, NOPYUIEHHS KPUMiHAMbHOI CNpaBy,
OTPUMYBA/K WAMEHMIA CYNPOTMB aKaAEMIYHOI cnifbHOTH. BHECeHHS
B EPJIP 0AHMX OPUAMYHUX HACAIAKIB 0 KPUMiHANBHOTO NPOLECY
He nepeAbayano. He byno nonoxeHHs npo Te, Wo HiYoro He MoXHa
pobutn be3 BreceHHs B EPJIP”.

“Jlye CKnaZHo NPUAMANocs PilieHHs paavKasbHe, Wo JAaBaiiTe
BHOCUTH Bee. B3arani cama ies BUKNMKana BeNMYE3HUI CynpoTuB
y BCiX: MiniLyii, npoKypaTypy, B CyAiax — MEHILE, ane TaKoX.

MoTiM cninbHUIA HaKa3, AKKIA BYB YXBaNeHWi, BOHU BCTAHOBUIU
TaMm KBaniQiytoyi 03HaKy (x04a B KOAEKCI LibOro He byno), BOHM
BCTaHOBM/M BUMOTY A0 3asiBu. byno 3po3yMmino Bxe ToAi, w0

He BCi 3asiBM OYAyTb PEECTPYBATUCA 0JHO3HAYHO. TOMY JOriYHO
BUHUKNIO NIUTHHS, 110 pobuTy ocoﬁi KO/ BOHA 3TiZIHO KOAEKCY
NPUHECa 3asBY, a il KaxyTb: “an norynsit”. BupiweHo byno —
ocKapxeHHs. XTo byae posrnsaatn? — Cniaunii cyaas.”.
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[Tpo6rema aBTOMaTN4HOI (ab60, HaBIAKWY,
3a TIeBHUMMM KpUTepisfiMu) peecTpaii
3aAB Ta IIOBifIOMJIEHb IIPO KPMMiHaJIbHi
IpaBONOpPYLIEHHs Oya IpeaMeToM Oypx-
JMBOI MOJIEMIKM 1€ Mif 9ac po3pobeHHs
KIIK Vkpainm y 3B’A3Ky 3 mnikBimariero
iHCTUTYTy TIOpyIIE€HHA KpPUMiHa/IbHOI
cipaBu. BignosigHo ¥ pisHuMM Oymn
IOITIAAM Ha BCTAaHOBIEHHA IpOLENypU
OCKap)XeHHA CIIiJ4OoMy CyAni BifIMOBU Y
peectpanii. Po3pobHuKy mpoiinymm cami
Ta OOIPYHTYBa/MM J/IA iHIIMX HaA3BUYAil-
HO HENPOCTUI Ta IO-CYTi peBOMIOLiIHNIA
IIAX 3aMiHM TpoLefypyu IOPYILEHHA
KpPUMIiHAIbHOI ~ CIIpaBu  IPOLERYPOI0
peecTpanil KpMMiHaJIbHUX IIPABOIIOPY-
meHb. Ila mpouegypa Mama 3BecTM [o
MiHIMyMy nlepBUHHY GinbTpalifo 3adB Ta
IIOBiZJOMJIEHD NIPO KPMMiHa/bHI IPaBOIIO-
pyurenss. Ha nmoyarkoBomy etami po6otu
Hapg KIIK VYkpainyu, JOTMYHICTD 1O 1iei
IpoLeypy CIiAYOro CyAfi He Iepenbava-
nmach. HaromicTp misHile, 3Bakaioum Ha
VIMOBIPHICTb HasAABHOCTI 3/I0B)K/BaHb Y LIii
cdepi, po3poOHUKY Taky mependadnMIn i
IIPOLIEAYPY OCKAPKEHHA PillleHHA NPO He-
BHECEHHA BiJJOMOCTENl IIPO KpMMiHaJIbHE
npaBonopyueHHs fo EPJIP.

BCCY daxtvyHo niaTpuMye npakTUKy aBTOMAaTUYHOTO BHECEHHS BigomocTeid 20 EP/IP. Tak, 30kpema, y 3raaHomy
y3arafbHeHHi Cy/10B0i NPaKTUKY NO3MLLA 3 LbOro NpuBoAY CPOPMYNbOBAHA TakK:

95 “AKuio 3i 3BepHEHHA 0C06K BOAYAETHES, L0 BOHA NOPYLLIYE NEPEJ OPraHoM J0CYA0BOT0 PO3CIiAYBaHHS
MUTaHHS NP0 BYNHEHHS KPUMiHANBHOTO NPABONOPYLIEHHS, iHiLLIKYN 30iACHEHHS HUM Jiid, BA3HAYEHMX
KMK Ykpaiu, To HaBiTb 3a YMOBM, L0 Pe3yNbTaTi aHaniay HaBeJeHuX 0cobol BiJOMOCTEN CBiAYaTh
npo BiACYTHICTb 03HAK CKNAAy 3NM0YMHY, TaKi BiAoMocTi MatoTh byTv BHeceHi 2o EPJIP 3 nojanbiumm
3aKPUTTAM KPUMiHabHOTO NpoBaXkeHHs BianoBigHo Ao c1. 284 KIMK Ykpainn™.

KpiM Toro, BCCY BBaxae 06rpyHTOBaHOM npaKTuky CNNiAYMX CYAAIB, SIKi BU3HAKTb NPOTUNPABHOI DE3AiANbHICTD
C/liAYMX Ta NPOKYPOPIB i3 HEBHECEHHS BiAOMOCTE/i NP0 KPUMiHasIbHE NPaBOMOPYLUEHHS A0 EPAIP, axuio 3asBa,
Ha ZlYMKY 0c06H, Wwo ii noaana, MicTUNa BiOMOCTi NP0 KPUMiHaNbHE NPaBONOPYLEHHS, 0AHAK byna po3rnsHyTa
B nopaaKy 3akoHy Ykpaiu “Ipo 3BepHEHHS rpoMaasH e,

ITpn ubomy, Ha OYMKY ONMTAHMX IIif 4ac
IpoBefieHHsA QOKYC-TPYIl CTiAYNX CYAfiB,
IIPOKYpPOpiB Ta aJBOKaTiB, IPaKTUKA aB-
TOMATUYHOro ab0 Maibke aBTOMATUYHOTO
3aJIOBOJIEHHSI TAaKMX CKAapr HabuMpae Bce
OibIIIOTO TIOIIMPEHHS SIK Yepe3 HasIBHICTDb
sragasoi nosuuii BCCY, Tak i yepes Te, 110
TaKWil MiJIXiJ] COPOIIYE BUHECEHHA pillleH-
HA CIIJYMUM CYALEIO Ta, II0-CYTi, 3BiIbHAE
Jloro Bix HeoOXifHOCTI po3buparuce y
HasBHUX QaKTUYHMX 0OCTaBUHAX.

Cnigui cyaai:

“Y Hac Bce BHOCUTBLCSA. Y Hac ByB Takuii npuKpuit BunaoK. Mos
KONIEra BiZAMOBUNACH 33/l0BO/ILHUTU CKAPIY Ha HEBHECEHHS
BizomocTeit. Ha Hei npokypatypa Hanvcana CKapry We Toi Ha
Buwy paay tocTuuji. Bowa noixana Tyau i ii anypva ckasanw,
wo Kozexc yitko nepeabayae, 10 BHOCHMO Bce”.

“..[K]onu Bxe byno po3’acHeHHs i no3uuia Buworo
cnewjianisoBaHoro cyay, AesKi cyAAi BUPIlUMAK ii AOTPUMYBATHCD.
Lle, 3B1yaitto, pekoMeHAaLliliHo, ane, No-nepuue, e No3uLLia BULLOT
iHCTaHLT. | mo-Apyre, HaBilllo po30MpaTUCh, YW € TaM 03HAKM
3N104UHY?”.

“Kogekc nuwe “Bce”, 3Hauuth “BCe”.

Mpoxypop:

“..]0]ckapxeHHs He BHeceHHs B EPJIP — L Maibxe 3aBXau
aBTOMATMYHO YXBana cyAzi npo BHeceHHs. TobTo, npuiiTy i JoBecTu
c/igvomy cyazi, wo Hemae niacras BHocutn B EPJIP, npakTnyto
HepeanbHo”.

Il Monepeane owiHOBaHHA BiAOMOCTEH
nepea BHeceHHAM A0 EPAP na npeamer
HafABHOCTI 03HAK KPMMIHANIbHOIO NPaBONOPYLIEHHS

Ipyruit miaxin He nepefbadae aBTOMaTMYHOTO BHECEHH: BiIOMOCTeNl, BUK/IAIeHNUX Y Oy/ib-SKUX 3as1Bax
YU IIOBiJOM/IEHHAX — BHOCATBCSA JIMIIE TaKi BiTOMOCTI, 1110, Ha JYMKY cy6’eKTa, AKUI IX BHOCUTD, CIIPaB-
Ii MOXYTb CBif4MTM PO BUMHEHHA KPMMiHAIbHOTO IPAaBONOPYIIEHH .

37/ Tam camo.

38/ Tam camo.
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ITo-cyTi, mpyruii mipxin nepen6avae 36epe>keHHA MPAKTUK, CXOKMX i3 TMMM, 110 c(OPMYBaINCI HAaBKOJIO
HpoLeaypy “TIOpYILIeHHs KpUMiHanbHOI ciipaBu’ 1o BeTymy B Aito KIIK Ykpaiuu 2012 p., Ta, BignoBigHo,
36epekeHHs NMPUTAMaHHUX IM Ipo6ieM. 30KpeMa, 3aCTOCYBaHHA TAaKOTO IIAXOAY IOPOMXKYE 3TIOBXKU-
BaHHJA, II0B’A3aHi 3 HAMAaraHHAM OpraHiB JOCYZOBOTO PO3CIiflyBaHHA 3MEHLIUTYU 0OCAT CBOEI pobOTH
a60 YXMIMTUCD BiJi pO3CIifyBaHHA KOHKPETHOrO (paKTy KpPMMiHAJILHOTO IIPABOIOPYIIEHHS YM IMEeBHUX

KaTeTopill 37I04MHiB.

Tak, Hampukazm, 3a gaHMMM YHoBHOBakeHOro BPY 3 mpas mopuny, y 2016-2017 pokax IOMMpPeHUMMU
Oymu BUIAOKV OCKAap)KeHHS Oe3Nis/IbHOCTI OpraHiB IpOKypaTypu Iofo BHeceHHs jfo E€PIIP 3asB mpo
KpUMiHa/IbHi ITPaBONOPYIIEHH A, BUMHEH] CIiBpOOITHMKAaMM IIPAaBOOXOPOHHMX OpraHis®. ¥ Mexxkax mposa-
JKEHHs YTIOBHOB@)KEHOTO 3a TAKMMI CKapramiu 0y/10 BCTAHOBJIEHO, 1[0 BiTOMOCTI IIPO HelpaBOMIpHi fii un
[IepeBMUIIeHHsT TIOBHOBAXKEHD 3 OOKY IpAIliBHMKIB OpraHiB, K i B MUHY/I POKM, BHOCMIUCH IIPOKypOpaMu
mo EPIP, sKx mpaBuyo, /muiile Mic/IsA BUHECEHHs BIAMOBIAHUX YXBal CIIYMX CYAAiB a00 XX 3a 3BEPHEHHSIM

YIIOBHOBa)XEHOrO JI0 OpPraHiB MPOKYpaTypy BUILOTO PiBHA

Cnipuwii cyaaa:

“Mu BiZMOB/ISIEMO Y BUNAZAKY, AKWLO HE 3a3HAYEHO Yac,
MicLie, noZito. My BuMaraeMo 3asHayeHHs B 3adBi Npo 3/104MH
LX TPbOX CKTazoBux. AKwo X Hemae — 0 nobayeHHs”.

Cnipyi cyani:

“... [H]anpuknan, y Mexe byna taka 3asiBa, KoM XiHKa nucana,
(110 CYCi/Ka BibMa, 3AJ/CHIOE SIKICb OKY/ILTHI pUTYaM, i HibuTo

BHAC/TiJ0K LIbOTO Y Hei noripuyeTbes 340poB’a”.

“f1 Tinbky BYOpa C/YXaB CKApry Ha HEBHECEHHS BiJOMOCTEId
B EP/IP, ae nwoauHa ckapxunacs Ha 4eprooro B paiiBiaAini,
CTBEP/VKYHOUM, 1110 BiH BYMHMB CAIYXKO0BY HeAbanicTb,
OCKiNbKv NPONYCTVB 032 YEprow Ha MpuiioM A0 KepiBHULTBA
BiZLAi/IKY KOTOCh iHILIOTO, HIX L0 0cobY, i BOHA He BCTUIA”.

Cnipuwit cypaa:

“..[b]vae yxsana cyay, Toi BXe BHECEMO, @ MOXE XTOCb i
He 3BEPHETbCS 210 CyAY”.

40

IIpu peanmisanii gpyroro migXomy IOIINMPEHOK
€ TaKOXX IPAKTUKA, KON 3asABMU, LIIO0 He MICTATDb
HeOOXiTHUX BiZOMOCTel, PO3IIANAIOTHCA y mo-
PsAKY, BCTaHOB/IeHOMY 3akoHoM Ykpaium “TIpo
3BEpHEHHS TPOMaJIfH’, IO, K yXKe 3a3Ha4aIocs,
posrianaerbca BCCY Ak mopylieHHA BUMOT
3aKOHOIaBcTBa'.

IIpyxunpbHUKM iHIIOTO MigXOmy — Cimdi cympi,
KOTpi TakoX Opam ydactb y (OKyc-rpymi,
CTBEPIKYIOTb, 1110 BOHM Ta KOJIEIM 3 IXHiX perio-
HiB NIPAKTUKYIOTh BiIMOBM) Y 3a[JOBOJIEHHI CKapIru
npo HeBHeceHHA mo €PIP y Bumapgkax, fAKIO
Cynnsd He 0aunTh B Marepianax HifTBep/KeHHS
HasgBHOCTI TaKMX O3HaK KPMMIiHAZIbHOIO IIPaBO-
IIOPYILIEHHA, K 4ac, MiCle Ta IOfid.

Takuil mipxip CyAmi MOTHUBYIOTb HOLIBHICTIO
neBHOro QinbTPY AA BifcitoBaHHA (akTiB, ode-
BIUJIHO He IIOB’sI3aHMX i3 BUMHEHHAM KPUMiHa/Ib-
HUX TIPAaBONOpyIleHb. VIfleTbcs TpO BUIAMKH,
Ko/ QakTU4Hi 0OCTaBMHY ABHO CBigYaTh IpO
BiJICYTHICTb CK/Ia[y 3/I04MHY.

Ha pgymKy cnipumx cygppis, [OBOJ 4acTO HEBHe-
CEHHS CHIi[YMMU Ta IPOKYpOpaMM 3asB Ta IIOBi-
IOMJIEHD IIPO BUMHeHuI 3104yt go EPMIP Bindy-
BA€TbCA i3 PO3PAXyHKOM Ha Te, IO JJaJIeKO He BCi
3 VX BUTMIAZIKiB OCKap>KYBaTUMYTBCA [0 CIiI90TO
CyAni, a BiiTaK 3MEHINYBaTUMYTbCA Ki/lbKiCTh
00/TIKOBaHNX 3/I04MHIB Ta 00CAT pOOOTH.

39/ lllopiuHa fomoBigs YioBHOBaXKeHOr0 BepxoBHoi Pagu Yipainu 3 mpas JIIOAMHY PO CTAaH JOTPUMAHHS IIPaB i CBOOO TIIOAMHN i TPOMa/isTHITHA
B Ykpaini, 2016. C. 125 // http://www.ombudsman.gov.ua/ua/page/secretariat/docs/presentations/&page=3.

40/ Tam camo.

41/ TIpo mpaKTHKY PO3IIALY CKapr Ha pillleHHs, Aii 4u 6e3/IismbHICTD OpraHiB JOCYOBOTO PO3CTiyBaHHSA Y1 IPOKYPOpa Mifl 9ac JOCY[OBOTO
poscrinysanus : Yaaraabaenus BCCY Bin 12 ciuns 2017 p. Ne 9-49/0/4-17 // https://bit.ly/2]bdWEd.
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3aranoM npakTUKa CBIAYMTL MO Te, O Y 33J0BONIEHHI CKAPr WO/AO0 HEBHECEHHS BiZAOMOCTEN NPO 3/104MH A0

EPJIP cninvi cyaai 3aebinbworo BiaMOBNANM 3 HOPMANbHUX NPUYMH:

1) MOBiZOMNEHHA NP0 3/104UH HE MICTWN0 00CTaBUH, 00’EKTUBHMX AaHuX, NOCUAHb HA 0Ka3M Ta iH., AKi BKa3y-

H0Tb HA HAABHICTb 03HAK 3/104MHY;

2) 3aBHUK OCKapXMB He 0e3ZifnbHicTb, @ Ail 1040 HaZaHHA Bianosiai y nopsaaky 3akoHy Ykpaiuu “llpo

3BEPHEHHA TPOMaZAH”, BiZIMOBY, DillleHHA NP0 HEBHECEHHS Ta iH.;

3) CKapXHUK He JI0/IyYMB 0 CKapri J0Ka3iB 3BEPHEHHS /0 MPaBOOXOPOHHOTO OPraHy i3 3asBoi abo noBi-

JAOMJIEHHAM NP0 3J104MH;

4) po ckaprv Ha be3aianbHICTbL CAiAYOro He bYN0 A0YYEHO HANEXHY A0BiPEHICT;

5) byno nopyweHo CTPOK ANs 3BEPHEHHSZ,

3.1.2

IHiLilOBaHHSA po3cAnigyBaHHe Yy pasi
OTPMMaHHA iHdopMaLLl NPO BYMHEHHS

Cripdi cyaai MaoTh pisHe 6adeHHs CBOEI porli LIOAO iHiLiOBaHHS
IOYATKy KPMMIiHa/IbHOIO IIPOBAJPKEHHS 32 HAABHOCTI BiIOBiAHMUX
mifgcraB. fK 3asHa4asoch y Hifpospim 2.3.1, IpUMHLMII 3aKOH-
HOCTi B YaCTMHiI IIOBHOBa)KHOCTi IIO-pi3HOMY pO3yMi€TbCA K
CIJYUMU CYRAAMY, TaK M iHIIMMM yYaCHMKaMM KpUMiHaJIbHOTO
NIPOBAJI>)KEHHS.

YacTuHa Coifunx cynpiB BBaXKae, IO, Y BUIAJKaX OTPUMMAaHHA
3adgBM a00 IOBiJOM/IEHHA IIPO BYMHEHHS IOJO 0COOM KpuMmi-
HAJIbHOTO IPaBONOpPYLIEHHs, CYAAsS Mae 3000B’sA3aTu Bifmo-
BiflHMII OpraH IPOBeCTM PO3CTiAyBaHHA (a MOXX/IMBO, HAaBiTh, i
3000B’3aTV BHECTM BilOMOCTI IpO BUMHEHHA KPUMiHa/IbHOTO
npasonopyumenHsa jgo €PJIP). Ilicna orpumanHA B Oymb-AKUil
croci6 (mepeBakHO Mifi Yac PO3IIARY KJIOIMOTAHHS PO OOpaHHS
3aI061KHOTr0 3ax0ly a0 PO IPOLOBXKEHHs 3aII00DKHOTO 3aXOfy
y BUIJISIZIi TPMMaHHS IIiJj BapTOI0) IOBiJOM/IEHHs PO KPMMiHasIb-
He IIPaBOIIOPYILEHHS, IPUXWIbHI O I[bOTO MiAXOAY CyAAi 6epyTh
B 0CO0M 3a51BY Ta 3000B’I3yI0Th OPraH OCYOBOTO PO3CIiyBaHHA
“mpoBecTM po3clifyBaHHS  ab60 “BHeCTM BiIOMOCTI IpO BYu-
HEeHHs1 KpMMiHa/lbHOTO IpasomopyuieHHa fo EPIP Ta mposectu
PO3CTigyBaHHS .

KpUMiHAJIbHOTO MPaBONOPYLIEHHS W,0A0 000K

Cnipyi cyaai:

“MycnMo 3060B’3aTh BHECTH
Jo EPIP Bisomocri, AKi HaaaHi
Y NOBIZOMJIEHHI NiZ03POBAHNUM
IBaHOBMM nij, Yac cyA0BOr0
3aCiJaHHe”.

“... [B] TaKux Bunagxax mu
BiZbupaeMo 3asBu. SkuLo € nucbMoBa
3asiBa, HeobXiZHo BiapearyBatu.
llloao daxTy, Hanpuknaz, KaTyBaHHs
HanpaBnAEMo NPO HEobXiAHiCTb
BHeceHHa B EPJIP noBigomnenHs
npo 3104uH. MeHi 3aaeTbes, Wo Le
TaKi NUTaHHSA, Ha K HEMOXJIMBO He
pearyBaTi, He 3BaXauu Yu CAiAumii
CyA/s, Y4 NPOCTO Cy/, PO3rNSAaE no
CYTi KNonoTaHa”.

42/ OckapyxeHH:A 6e37IiANbHOCTI CI4Oro, IPOKYpPOpa, L0 TIO/IATAE Y HEBHECEHHI BifJOMOCTell PO KpUMiHaabHe MpaBonopymeHHs go EPJIP
/1 http://www.lexcat.info/oskarzhennya-bezdiyalnosti-slidchogo-prokurora-shho-polyagaye-u-nevnesenni-vidomostej-pro-kriminalne-

pravoporushennya-do-yerdr/.
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80%

[IPOBECTH JAOCII/PKEHHS BUK/IaJeHNX (HaKTiB

10%

IPOBECTH IMepeBipKy BUKIafieHnX (akTis (6e3 BkasaHHA
Ha HeOOXiIHICTh BHECEHHS maHux mo EPIIP)

5%

BHecTH BifomocTi 10 €EPIIP Ta mposecTu posciifiyBanHs

1%

IIPOBECTU PO3CifyBaHHA (PaKTiB CIIPUYNHEHHA
BOTHENAIbHOTO OPAHEHHA B CIMHY MiJ 4ac 3aTPUMaHHA
1%

MIPOBECTU PO3CIifyBaHHA (HaKTiB 3aCTOCYBAHHSA (Pi3UdHOI

‘\\

cunm l'IiII Jac 3aTpMMaHHA

1%

IPOBECTHU PO3CTIi/[yBaHHA [/ 3 ACYBaHHA 00CTaBUH
OTPMMAaHHA MiJJO3PIOBAHNM Ti/IECHOTO YHIKOJPKEHHA

1%

IPOBECTU MEPEBIPKY YMOB TPUMAHHS IIijl BAPTOI0

1%

TOPYYUTU KOMIIETEHTHOMY OPraHy J0CY/[OBOTO
posnigyBanHA BifnosigHo Ko cT. 216 KIIK Ykpainn

Pue. 3.1

(opmynioBaHHs B yXBani BUMOTY OpraHy AepxaBHoi BNaZu NpoBECTH
JOCNiZKEHHS aKTiB, BAKNAAEHUX Y 3asiBi

Cnipuwii cyaaa:

“Axwio ocoba Kaxe: “Mene nobuau B
c/1iayoMmy isonsTopi” abo “y Biadinky
noniwii”. Bona 3asBNAE W00 BYNHEHHS
npoty Hei 3noynHy. Cniaunii cyaas He
YNOBHOBAXXEHWUA NpUIAMATH 3asBY NpO
BYMHEHHS 3N0YMHY, TOMY L0 € cT. 214, AKa
YiTKO BU3HAYAE, XTO € CYO’EKTOM NPUAHATTS
3as1BW NP0 BYMHEHHS 3N0YMHY — CRiAYNI
i npokypop, a He cniauui cyaas. Tomy
C/liAYMiA CyAAa He MoXe bpatu Ha cebe He
nputamaxHi oMy dyHKuii. Lleid KoHTponb
110210 A0TPUMaHHA npas MtoAvHM no 206-i
CTTTi, BiH 0OMEXEHMIA inwe TUM, 1,06
JOPYYUTH AOCNIAXKEHHS GaKTiB | NPUAHATTA
PilIeHHs KOMNETEHTHUM 0C0baM”.

Cnipuwii cypaa:

“MoxyTb npoirnopysaru. Mpocto y

Hac HEMAe MOXIMBOCTI KOHTPO/IHOBATH
BMKOHAHHS Ljiei yxBanu. Mu nuwemo,
HaJCWUNaeMo LK yXBany, a Aani Bce.
MozeKyau npuxoAATb NOBIAOMNEHHS, L0
BOHA MpHIiHATa 10 yBaru...”.
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ITpuxunpHi Ko iHIIOro MifXomy Clifdi CyAmni, HaBIAKM, Ka-
TETOPUYHO 3allepeuyioTh JONYCTUMICTb TaKMX NPAKTUK Ta
¢dopmymosanb. Ha ixnio nymky, 4. 6 ct. 206 KIIK Ykpainn
IO3BOJIAIE IM He Oijbllle HDX /MIle “HOPYYUTU BifIOBifHOMY
OpraHy AOCYHOBOTO PO3CIiAYBaHHA IMPOBECTH SOCTiKEHHS
(akTiB, BUK/Ia[ileHNX B 3as1Bi 0cOOM”.

3arajioM y IIpoaHali30BaHMX Il Yac JOCTIPKEHHA YXBajax,
BMHECEHUX CHifiuuMu cyagsamMu B mopAgky cT. 206 KIIK
YkpaiHu, KinpkicTb ¢opMynioBaHb i3 3000B’A3aHHAM Bif-
HOBifHOTO OpraHy “mpoBecTu poscimifyBaHHs csrae 20 %.
3 HUX y 5 % yXBas iifieTbCA IpO 30008’ I3aHHA BHECTH Bifo-
Mocri go EPJP. B inmmx 80 % yxBan cymji 30608’ 43yI0Tb op-
raH JIep>KaBHOI BIafy “TIPOBECTY HOCTI/KEHHs BUK/IA/IeHNX
¢axkriB” (puc. 3.1).

Sk y Bumapgkax BUHeCEeHHS pillleHHS 3a cKapramm Ha 0e3-
OiAIBHICTD IIOJO BHECEHHA BIJOMOCTEN IIPO KpMMiHa/IbHE
npasonopymernHsa go €PIP, tak i y pasi camocriiiHoro
iHillifOBAHHA PO3CHilyBaHHA, CJigdi CypfAi  [OpiKaroTb
Ha Tpob6IeMu 3 MONAJBIIOK peasisalfielo CBOIX pillleHb.

Apxe yepe3 BiICYTHICTb MeXaHi3My KOHTPOJIO 32 BUKOHAH-
HAM pillleHb CiYMX CY[IiB JOBOJI NOIIMPEHVMY € BUIIAIKI
IX irHOpyBaHHA OpraHaMM MOCY[JOBOTO PO3CIiflyBaHHA Ta

IPOKYPAaTypoIo.

86%
Hi

14%

TaK

Puc. 3. 2

HassHicTb B yxBani BKa3iBKu Ha HE0OXiAHICTb NoiHdOPMYBATK CRIAYOI0 CYAALD
Npo pe3ynbraTi NPOBEAEHOI0 A0CAIAXEHHS (nepeBipKM, PO3CiAyBaHHs)

Ha mio nmpo6nemy 3BepTaB yBary i1 YioBHoBakeHmit BPY 3 mpaB mogyuHu y CBOiX IOPIYHMX HOMOBIHAX.
3okpeMa BiH aKIIeHTYBaB yBary Ha CHCTEMHOCTI NPaKTUKM YMUCHOTO HEeBMKOHAHHA OpraHaMMU IPOKypa-
TYPM YXBaJl CIiUMX CYAAiB, IKUMMK iX 6ymo 30608’s13aH0 BHecTH o €PIIP BifoMOCTi CTOCOBHO BUMHEHHS
CIiBpOOITHMKAMI MOMIL] Y1 IHIINX TPaBOOXOPOHHNX OPTaHiB KPMMiHaTbHUX IIPABOIOPYIIEHb".

Bapro 3asHaumTy, 110 i caMi Cif4i CyAAi fazeKo He 3aBXXIY BMMAaraloThb Bifl OpraHiB fep>KaBHOI BlIagu
iHpopmMyBaTu iX Ipo pe3ynbTaTy MPOBENEHOrO AOCTimKeHH:. /Inmre 14 % ompanboBaHMX HAMMU YXBasl
CTiI4MX CyAiAiiB, BMHeceHux 3a cT. 206 KITK Ykpainu, MicTmnm BkasiBKy Ha HeoOXifHiCTb moiHGOpMyBaTH
CTIYOTO CYAJI0 PO pe3yIbTaTy JOCTiIKeHHA (AuB. puc. 3.2).

43/ lllopiuna gomoBifgs YioBHOBaXKeHOTo BepxoBHoi Papy Ykpaiuu 3 mpas JIFOAMHM IPO CTaH JOTPUMAHHS IIPaB i CBOOOJ MIOAMHI i TPOMa/THIHA
B Ykpaini, 2017. C. 128 // http://www.ombudsman.gov.ua/ua/page/secretariat/docs/presentations/&page=3.
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3.2

SATPUMAHHA

@ BianosigHo Ao cr. 29 OcHoBHoro 3akoHy “HixTo He Moxe byt

3aapeluToBaHnii abo TpuMaTMca nij BapToK iHaKWE AK 33 BMO-
TUBOBAHMM DillEHHSIM CYAY i TifIbKW HA MiACTaBax Ta B MOPAAKY,
BCTAHOBJIEHNX 3aKOHOM”.

Ortxe, 3a 3araJIbHUM IIPAaBIUIOM, 3aTPUMAHHA Ma€ Oy T CaHKIIiOHO-
BaHIM CYJIOM.

SIK BMHATOK, 3BKalo4y Ha HOTpeOM 3amobiraTy 3104MHAM Ta ixX
IPUINHATY, YIOBHOBXEHUM 3aKOHOM OpraHaM L€ X CTaTTElo
KoHcTuTynii HaflaHO IIPaBO CaMOCTIIHO NpuIIMAaTH PpillleHH:S PO
3aCTOCYBaHHS TPUMAHHA 0COOU IIiJj BAPTOIO AK TYMYACOBOTO 3aII0-
6ixHOro 3axony (JgeThcs caMe PO 3aTPUMAHHA 0co0m).

§ 06rpyHTOBaHiCTL  3aTPUMaHHS,  3AICHEHOr0  YNOBHOBAXEHUM

opraHoM 3a byab-aKoio 3 HaBeaeHux B 4. 1 ¢1. 208 KK Ykpainm

niacTas, Mae bOyTV nepesipeHa CyJOM NpOTATOM CiMAECATW JBOX
TOAMH.

Knioyoy ponb y 3abe3neyeHHi J0TpUMaHHS Npas NOANHM Nij, Yac npoLie-
JYpY 3aTpUMaHHA BiAirpae cniaymit cyaas. Came BiH, X04a il He 3a1y4eHuit
J10 npoueaypy $i3N4HOT0 3aTPUMaHHS, HaZiNeHUA NOBHOBAXEHHAMM 3 ii
KOHTPOJII0 14 pobuTb Lie a0 NPeBEHTMBHO (L€ Z10 3aTPUMaHHS, N Yac po3-
TNSAY KNONOTaHHA NPo A03BiN Ha 3aTpUMaHHA), abo BXXE PETPOCNEKTHB-
Ho — “noctdpakTym” (Miz Yac nepeBipky 3aKOHHOCTI 3aTPUMAHHS, SIKE BXE

BiZbynocs).

3.2.1

Cyz0BMI KOHTpPOAIL NpoOLLEAYPY 3aTPUMAHHS
0cobu Ha miAcTaBi yXBasu Npo A03BiN HA 3aTPUMaHHSA

(npeBEeHTUBHMI KOHTPOJID)

[IpeBeHTMBHUIT CYZOBUIT KOHTPO/Ib MAa€ MicClle y BUIIAZIKY, KOIU y IIPOKypopa abo [eTeKTuBa/CIigdoro
IiJ 9ac po3CTifyBaHHA BUHVKAIOTDH IIJCTaBM IJI TPUMAHHA IIifj BapTOIO Mi03p0BaHOr0 ab0 0OBMHY-
BadyeHoro. ¥ TakoMy pasi BiH, BigmosifHo fo cT. 188 KIIK Ykpainm, sBepTaeTbcs fo caifdoro cyppi 3
KJIOIIOTAaHHAM IIPO O3B Ha 3aTPMMaHHA 3 METOI0 IPUBOAY /I YYacCTi B PO3INIAAL KIOIOTaHHA IIPO
3aCTOCYBaHHA 3aII00KHOTO 3aX0/ly Y BUITIAJ TPYMAaHHA Iif BapTOIo0.

Mia yac po3rnaAy KNONOTaHHSA CAIAYMIA CYAAA aHANi3ye TaKi 00CTaBUHM:
1) HasBHicTL 00IPYHTOBAHOI NiZ03PY Y BYMHEHHI KPUMiHANLHOTO NPABONOPYLIEHHS;
2) HasBHICTb NiACTaB A/1S1 TPUMAHHA Nij, BapTOH;

3) HasBHiCTb JIOCTATHIX NiACTaB BBAXaT, WO NiA03PHBAHMA, 00BUHYBAYEHMA NEPEXOBYETHCA Bijl OpraHiB
AOCYZ0BOI0 PO3CNiAYBAHHS 4M CYAY:

4) HasBHicTb A0cTaTHIX NiacTaB ANng BUHMKHEHHA nepeabayenux cr. 177 KIMK Ykpaiuu pusmkis (wwo, ogepxapuwm
BiZLOMOCTi NP0 3BEPHEHHS CNiAY0r0, NPOKYpoOpa A0 CYAY i3 KNONOTaHHAM NPO 3acTOCYBaHHA 3anobiXHOro 3axoay,
NiZ03pH0BaHMiA, 00BUHYBAYEHMIA 0 NOYATKY PO3rNAAY KNONOTaHHA NPO 3aCTOCYBAHHSA 3anobiXHOro 3axoAy BYM-
HUTb Aii, AKi € NiACTaBOW ANA 3aCTOCYBaHHA 3anobixHoro 3axoAy i 3asHayeni y 1. 177 KMNK Ykpainm).

I HasBHicTb 00rpyHTOBaHOI NiA03pK
Y BYNHEHHI KPUMIHAJILHOTO NPaBONOPYLIEHHS

Y cr. 188-190 KIK Ykpainu iaetbcs npo oTpUMaHHA A03BOY Ha 3aTpu-
MaHHS 3 METOl MPUBOAY Nif03ploBaHOro abo 06BuHyBayeHoro. GuctemHe
T/IYMayeHHs WX HOPM e 3MOry 3pobWTM BMCHOBOK MpO Te, WO CAiAYMii
CYAAS MAE aHani3yBaTyt 06CTaBMHM, SIKi Aal0Tb MiACTaBM ANS 06FPYHTOBAHOI
NiZl03p1 NP0 BYMHEHHS 0CODOH KPUMiHANBHOIO NPaBONOPYLIEHHS.

3okpema, BignoBigHo mo 1. 4 4. 1 cT. 190 KIIK VYkpainu, yxsama
PO JO3BiNT Ha 3aTPMMAHHA 3 METOI0 IPMBOAY IOBMHHA MiCTUTHU Cniayi cyaai:
IIOCVJIAaHHS Ha 00CTaBMHY, SKi JAIOTD HifCTaBy JyIg 0OIPYHTOBAHOI

i/[03pY PO BUMHEHHS 0CO00I0 KPMMiHa/IbHOTO IIPaBOIIOPYIIEHHS. Mun tie Moxewo posnosarn

PO3I/ISAATH KNOMOTAHHS Mpo
0bpaHHs 3anobixHoro 3axoay, AKW0

Ha npaxTuii cnigui cygai mo-pisHOMY T/IyMadaThb 110 3aKOHOTaBY ; ) .
P 1 AL CYAR b y oy . RaBiy NOAMHI He npeA’aBnieHa nigo3pa. Lle

HopMy. Tak, 30KkpeMa, YacTMHA 3 HUX IIpU 3BEPHEHHI CIig4oro 4m

pMy ’ b ’ b p . A BUKJI0YEHO. Sl B TaKNX KNOMOTaHHSX,
IIpOKYypoOpa 3a TO3BOJIOM Ha 3aTpMMaHHA BYMAaralTb MIATBEPA KEH - AKWO ﬁally o 0coba He Haﬁyﬂa
CTaTycy HiI[OSpIOBaHOI‘O.
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“TyT cynepeynmBicTb HACTIIbKK SIBHA, W0 BOHA
JI03BOJISIE NILE 063 NOpYLIEHb PO3TNSHYTU NUTAHHS
Mpo J03Bi/ Ha 3aTPUMaHHA, KoK 0coby cnifuuii
AKUMOCH YMHOM OTPUMAB Y HAABHOCTI, NOBiZOMMB
i/l npo nigo3py, 0TpUMaB PO3NMCKY NP0 BPYYEHHS i
MOBiZIOMAEHHS MPO NiA03pYy, a BOHA B3s1a i BTEKNA.
| noTiM BiH 3BEPTAETLCA A0 CAIAYOM0 CYAA.

B iHwomy BunaaKy y Hac € bpak nigospn”.

Cnipuuii cyaasn:

“Y meHe bynu, aKuLo yecHo. MpuiilioB HayanbHUK
c/iacTBa i Kaxe: “€ Taka onepatvBHa iHbopMaLlis.
Lls ocoba tam. Ocb rotoa nigospa. Jlaiite A038in
Ha 3aTpuManns”. fl kaxy: “Hy fKuio TaK, To TaK”.

Cniguuit cypaa:

“Y Hac B cyai € pilleHHs, e MNWYTh: HE BpyYeHa,
HeMae MmiAnucy, Hemae cTatycy nizo3poBaHoro. |
KOMY SIK NOWacTUTb... KoMych npu Takux cammx
yMOBaX JalTh J03B0AM Ha 3aTPUMaHHS, a 1070
iHWoi 0cobu muwyTh — Hi”.
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Taknmu migTBepmKenuamy, Bignosigao no KIIK Ykpainn,
y Lilt cutyanii MOXyTb OyTH AaHi I[Of10 BPyYeHHA 0c0o6i
HOBiJOM/IEHHS PO Mif03pY, 260 X BiJOMOCTI PO Oromo-
IIEHHA 0COOM B PO3LIYK 33 YMOBM, IO MIOBiJOM/IEHHS IIPO
nifo3py 6y/0 ckIajieHe, OfHAK J10TO He BPY4eHO 11iit 0co6i
BHAC/TiIOK HEBCTAHOBJIEHHA 1i MiCLIe3HaXOM>KEHHs, IIpOTe
BXXITO 3aXOJiB /1 BPY4YeHHs Y CIoci6, mepenbadeHmit
KIIK Ykpaimm nnsa BpydeHHA moBimomieHb (4. 1 cT. 42
KIIK Ykpaiun).

TpannAwTbcs ¥ BUNAAKY TAyMadeHHA CIIYMMM CYALs-
Mu rnonoxkeHb cT. 188-190 KIIK Vkpainu Ak Takux, IO
BUMAraloTh HasgABHOCTI JIMIe OOIPYHTOBAHOI IIiJO3pM IIPO
BYMHEHHA 0CO000I0 KpUMIHaJbHOIO IIPaBOIOPYLIEHHS
(bakTnuHMX mTiACcTaB BBaXaTM O0COOy NPUYETHOK [0
BYJMHEHH: KPUMiHAIbHOTO IIPABOIIOPYLIEHH:) i He IOTpe-
OyloTb ¢opmamisanii nboro (akTy HUIAXOM 3aBYACHOTO
BpY4YeHHs 0co0i moBigomeHHs npo nigospy. Cami cripui
CyAJi pOSHOBialOTh NPO TAaKMil MiAXif papiie AK Ipo
BUHATOK, HDK IIPaBUIIO.

JlBa HaBeJeHi NPOTMAEXHI NiAXOAM, 32 CNOBAMU CaMUX
CRiAYMX CyAZiB, NOAEKYAN 3aCTOCOBYHTLCA Y MEXaxX OZHOI0
cyay. | 3a BiacyTHocTi gopManbHOro MiATBEPAKEHHS (aKTy
MoBiZ0M/IEHHA NPO NiZ03pY, KNONOTAHHA NPO 403Bi/1 HA 3aTpU-
MaHHSl 3 METOH NPUBOAY ANIS y4acTi B PO3NsAI KNONOTaHHS
Npo 3acTocyBaHHs 3anobikHoro 3axoAy y BUMMAAI TPUMaHHS

niJ BapTol0 MOXe byt siK 3a210B0NEHE, TaK i BiAXUEHe.

IIpy npoMy, Ha AYMKY ONMTAaHMX IHifi 4ac iHIIOro MO-
cnimxenHsa npokypopis CAII, Bumoru cmifuux cyapis
00 OOOB’SI3KOBOCTI IONEPESHbOTO BpPY4YEeHHs 0c00i
IIOBiJOM/IEHHA PO Miflo3py He CIPUAIOTH Ta HABiTh Iepe-
IIKO/PKAIOTh 3aCTOCYBaHHIO Liel nmpouenypu*. ITopexymu
BPY4MTH IOBiIOM/IEHHA IIPO Mifl03PY MiC/IA BCTaHOB/IEHHA
0co0M, sKa BUMHWIA 3JI0YMH, JO il 3aTPMMAHH:A BKpail
CKIaZHO. AJDKe JUIA 3aCTOCYBaHHA TaKUX 3aXOHiB 3abe3-
IIeYeHHS KPYMiHa/JbHOTO IPOBA/PKEHHS, AK NpuBix (4. 3
cT. 140 KIIK Ykpaium), cygosuit npusin (4. 3 c1. 187 KIIK
Ykpainu) abo BMKIMK CrlifumM, mpokypopom (ct. 133
KIIK Ykpaium) um oronomenHsa B posmyk (ct. 281 KIIK
YkpaiHu) ocoba BXe IOBMHHA HabyTH IpOLeCyalbHOTO
CTaTyCy mifo3prooBaHoro. KpiMm Toro, fOoTpuMaHHA BUMOT
3aKOHY IIOfI0 3aBYaCHOTO IIOBiJOMJIEHHA 0COOM Mpo
Hi03Py CYTTEBO 3arOCTPIOE PU3MKM BTedi 0cobu B mepiof
MDK HOBiJOM/IEHHAM PO MifI03py Ta 0OpaHHAM 3aI00iK-
HOT'O 33aXOfy /10 Ii/J03PI0BaHOrO.

44/ Ponmp TporecyanbHOTO KepiBHMKa — IIPOKypopa CrHelianizoBaHOI
AHTUKOPYNLiIHOI IPOKYpaTypu Ha JOCYROBill crapii mponecy / benoycos IO,
Bewnrep B., Oprnean A., fIBopceka B. K.: ST-Druk, 2018. C. 66 // http://ecpl.com.ua/
wp-content/uploads/2018/12/prokurorsapukr.pdf.

2016 2017 2018
89% 88% 86%
TaK TaK TaK
11% 12% 14%

Hi Hi Hi

Puc. 3.3

3a/10B0N1EHHS 3BEPHEHb 3a 103B0JIOM Ha 3aTPUMaHHA
3 METOK npusoay

3aranom npauiBHUKKM OPraHiB A0BOJIi YacTO 3BEPTAOTLCA A0 CAIAYMX CYAAiB
32 J103B0JIAMW Ha 3aTPUMaHHA 3 METOW NPUBOAY, NPOTE CNOCTEpiraeThes
TEH/IEHLLS 10 3MEHWEHHS K KiNbKOCTi TaKMX 3BEPHEHb, TaK i NUTOMOI Baru
3a/10BONIEHMX C/TiAYUMM CYAAAMM KONOTaHb.

3okpeMma, y 2016 pori muToMa Bara 3a/0BOJIEHMX K/IONMOTaHb cArana 89 % (21 863 i3 24 450 KI0IOTaHb),
y 2017 poui — 88 % (21 663 i3 24 639 xmonoraHb), y 2018 poui — 86 % (19 277 3 22 467 xnonoraHp)*®

(puc. 3.3).

Il HasBHicTb niagcTas ANA TPUMaHHA Nij, BapToH

3aKOH J03BOJII€ 3aTPUMAHHA 0COOM 3a YXBAJIOK CIJYOTO CYAAi BUKIIOYHO 3 METOI IPUBOAY A/ 00-
PaHHA 3aII00DKHOTO 3aXOAy TPMMAaHHA I BapTor. MOX/INBICTh HalaHHA CIIAYUM CY/Jie0 JO3BOTY Ha
3aTpUMaHHA 3a BiICyTHOCTI MificTaB /11 00paHHA 3alI00KHOTO 3aX0fly TPMMAaHHA IIifi BapTOI0, NO-CYTi,
BifcyTHA. QaKTUYHO MOJAHHA Ta POSIAL KJIONOTAHHA IPO HO3BIM Ha 3aTpPMMAaHHA 3 METOI IPUBOLY
CTIYMM CYAJEI0 3aKOH HeBil'€EMHO IIOB’A3y€ 3 KJIOIIOTaHHAM IIPO 3aCTOCYBAaHHA 3alI00DKHOTO 3aX0ny y
BUITIALI TPMMAaHHSA IIiJ] BapTOIO.

45/ Caitr “Cynosa Braza Ykpainn” // https://court.gov.ua/inshe/sudova_statystyka/.
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Cnipyi cyani:

“..JA]60 BiaKnazaeTbCA Ha NiBpOKY, a0
3YMUHAETLCSA, X0Ya Lie TEX He nepejdayeHo.

B byab-akoMy pasi ue — nopywenns KIK
Ykpaitm popmanbHo. Tomy w0, 3 0AHOIO

00Ky, NOpYWYETLES CTPOK PO3INAAY, a

Lie — nopyweHHs dbopManbHo, 3 iHLoro,
3YNWHEHHS 40 PO3LIYKY abo 40 BUKOHAHHS
YXBANIM MPO 3aTPUMaHHA — TaKa yXxBasia Tex He
nepeaobayena KIMK Ykpaiun. Bunukae nutanns:
a 1o pobutn?”.

“..]C]ninunii cyaas nepebysas y BianycTui,
KO/ 3aTpUManu 0coby i cniayuit 3BepHyBes
i3 KNOMOTAHHAM: 10 PobUTH B AaHiii cuTyaLii?
BiH 3aTpuMaHuit CiAYMM LINKOM 3aKOHHO,

Ha 3aKOHHUX MiACTaBaX, afie Le He nosbasnse
C/iY0r0 BHECTH ILE OHE K/IOMOTaHHS

npo 06paHHA 3anobiXHOro 3axXoAy, W00 BOHO
By/10 po3rnsAHYTO B 3arasbHOMY NOPAAKY.

A nicna Toro, K BOHO OY10 PO3rNAHYTO

i ioMy byno obpaHo 3anobixHuii 3axia, Toi
CYAAS, IKUA NOBEPHYBCA 3 BIANYCTKY i MaB
PO3rNAAATH KNOMOTAHHS, BiH OT0 3a7MWKB
663 32/10B0/IEHHS, OCKI/IbLKM BXe 0c06a byna
3aTpuUMaHa, 3anobiXHuiA 3axis 0bpaHuit

i pu3ukiB Hemae. | Bce”.
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3okpema, BiznosiaHo A0 Y. 2 ct. 188 KIMK Ykpaihu, kno-
NOTaHHA NPo A03BiN HAa 3aTPUMAHHA 3 METOK NPUBOJY
MoXe byt noaaHe:

1) oAHOYacHO 3 NOJAHHAM KNOMOTAHHA NP0 3aCTOCYBAHHS
3anobixHoro 3axody Yy BMIISAI TPpUMaHHSA nij BapTow abo
3MiHM iHWOro 3an00iXHOr0 3aX0Ay Ha TPUMAHHA Nij, BapTOID;

2) nicna NoAaHHA KNONOTaHHS Npo 3acTOCYBaHHSA 3an0biXHOr0
3aX04y i A0 npubyTTA MiA03piOBaHOr0, 00BUHYBAYEHOTO A0
CYZY Ha MiACTaBi CY/0BOI0 BUKMKY;

3) nicna HenpubyTTA NiA03pIOBaHOr0, 00BMHYBAYeHOro 3a
CYZI0BUM BMKNWKOM A/ y4acTi B PO3rNsAi KNONOTaHHA npo
3acTOCYBaHHA 3anobiXHOTO 3axoAy V BUINAAI TPUMaHHSA Mij
BapTOK i BiACYTHOCTI Y CNiAYOro CyAAi, CyAy Ha Moyartok
CY/I0BOr0 3aciZlaHHsl BiJOMOCTEA NPO MOBAXHi MPUYMHM, L0
nepeLKoAXalTb Oro CBOEYaCHOMY NPUOYTTIO.

Cnigunii cyaas BpaxoBye, WO AN 3340BOSIEHHS KNOMOTAHHS
Npo 3aTPUMaHHA BiH Mae NepesipuTH 06IPYHTOBAHICTL Knomo-
TaHHA NPO 3acTOCYBAHHS 3anobiXHOro 3axoAy Ta, BiANOBIAHO,
BCTAHOBMTM HAsIBHICTb MNiACTaB AN TPUMaHHA Nij BapToHK.
KMK Ykpaiun 30608’a3ye cniayoro cyAzw BiAMOBUTM Y HajaHHi
JI03B0JIy HA 3aTPUMaHHs, AKWO NpPOKYpop He J0BeAe, Lo
3a3HaYeHi y KNONOTaHHI Npo 3acTocyBaHHs 3anobikHoro 3axoay
00CTaBMHM BKA3YlOTb HAa HAsBHICTb MiACTaB ANA TPUMAHHA nij,
BapTOI NiZ03ploBaHOI0, 00BMHYBayeHoro. Posib cnigyoro cyaai
1,010 PO3rNAAY KOMOTaHHA Npo 0bpaHHA 3anobixHoro 3axoay
[PYHTOBHO aHasi3yBaTUMETLCA B OKPEMOMY MiApPO3Aini Lboro

JOCTIDKEHHS.

Jx cBifyaTh maHi MOCHiKEHHS, CKIajlacs pisHa CypmoBa
IpaKTUKa I[OJO POS3INALY IO CYTi [BOX 3a3Ha4eHUX
K/IONOTaHb. 3TifHO 3 BMMOTaMM 3aKOHY CIif4uuil Cypaps
He Ma€ IpaBa PO3INAHYTH KJIONOTaHHA IpPO TPUMaHHA
Iifi BapTOI0 3a BiICYTHOCTI 0cO6M, LIOKO AKOI Mae OyTn
obpanmit 3amobiDKHMIT 3axif. Sk Hacmigok, dYacTuMHa
CMifuMX CyAfiB, 3af0BOIBHAIOUN K/IOIOTAHHA NPO [03BiN
Ha 3aTpMMaHHA 3 MeTOI IpPUBOAY, MOXYTb Ofpasy Bifi-
MOBMUTH Y 3aJOBOJIEHHI KJIONOTaHHA IPO 3aCTOCYBaHHA
3amo0KHOTO 3aXOly y BUIJIAAI TPUMAHHA IIifj BapTOIo.
IIpu nboMy HMOHLIMPEHO € NMpPaKTHUKA, KOMU CHifdi cypmni
3aKpIMIIOI0Th 00U/Ba pillleHHS — il MO0 3aTPUMaHHS, il
I[0/I0 3aI061KHOTO 3aXOAY B OAHIN yXBaii.

HasBHi TakoX IpakTUMKM 3YNMHEHHS HPOBAKEHHA abo
BiIK/IaZleHHA PO3ITIAAY KJIONOTAHHA. Taki MpaKTMKM caMi X
CyZA/i BBaXKalOTh NOBO/I CYMHIBHMMM 3 IIOI/IAY BillIOBigHO-
cti Bumoram KIIK Ykpainn. Jlo Toro x, Ha JymMKy caigumx
CyOiB, Iii MPAaKTUKN MOPOKYIOTb NOLATKOBI CKIAJHOILL Y
pasi BiiCyTHOCTI KOHKPETHOTO CIiYOro CyAji Ha pobodomy
MicI{i B MOMEHT 3aTpMMaHHSI 11 JOCTAB/IEHHS TAKOI OCOOM.

Bignmosigno mo ct. 189 KIIK Ykpainm, caiguuii cynnd, cyh He Ma€ IpaBa BiIMOBUTHU B pO3ITIALI K/IOIO-
TaHHA IO J03BiI Ha 3aTPUMaHHs 3 METOI IPUBOJY IiJZO3PIOBAHOTrO, 0OBMHYBAYeHOrO, HABITh SKIIO
HasBHI MiJCTaBM [y 3aTpUMaHH:A 6e3 BifNoBifHOI yxBamu cyny. KionoTaHHs npo 03Bin Ha 3aTpuMaH-
HA TTiI03PI0BAHOTO, 0OBMHYBAUYEHOTO 3 METOI0 IIPMBOJY PO3ITIAAAETHCS CIIIYNM CYAJeI0, CYJOM HeraitHo
MCNA OJEP>KaHHA LbOTO KJIONOTaHHA. PO3INIAN K/IONOTaHHA 3JiJICHIOETbCA B 3aKPUTOMY CYIOBOMY
3aci/laHHi 3a y4acTIO IPOKypopa.

Il HasBHicTb AOCTATHIX NiACTAaB BBaXaTH,
1,0 MiA03pPIOBaHNI, 00BMHYBAYEHMI NepexoByETbCH
Bi/, OPraHiB A0CYyA0BOI0 PO3CAIAYBAHHSA YU CYAY

Cnigui cympi BMMaraioTh y cmigyoro abo Impokypopa Npokypop:
mifTBepKeHHA (aKTy IepexXoBYBaHHA Bif oprais

JIOCYA0BOTO PO3CIiyBaHHS It CYLY. “Hawi cyaai BuMaratotb niAcTasu, wo Bi

nepexoyeTbes. [Ing uporo notpibHa noctaHosa

IIpoxypopu CTBepHXyIOTb, WO AMA TAKOTO MigTBEp- NPO OroNIOLEHHA Y PO3IWYK. | TaKoX panopTu
IKeHHsSI CMifgdi Cynji BBa)KAlOTb JOCTaTHIM HaJaHHSA NOMILENCHKMX. |-|_-|.0 BOHH "(’-DEEYBa"” 3a TIEH
IIOCTAHOBY CJTiYOTO IIPO OTOJIOIIEHHS 0COOY B PO3LIYK a/\pecoro, Hapasi 3a aAPECOID HIKOT0 HEMaE,

BCTaHOBUTH HEMOXXUBO. GninkyBanucs 3 poanyamu,
3 GyCiZlamu, i3 3HailoOMMMM, BCTAHOBUTH HEMOXK/IUBO,
TOMY NPOCMMO /03BiNl Ha 3aTpUMaHHs. B binbwocTi
BUNAAKiB NPOOAEM i3 UMM HEMae”.

Ta paloOpTiB ONEPAaTMBHUX MNPALiBHMUKIB MOMiLii IIpo
BifICYTHICTb 0COOM 3a MiClieM ITPO>KMBAHHS Ta HEMOX-
JMBICTh BCTAHOBJIEHHS MicCIisl epeOyBaHHs 0coOu.

H HasBHicTb AocTaTHIX NiACTaB ANSl BAHWKHEHHSA
nepeabavenunx cr1. 177 KNK Ykpainm pusukis

@QaxkTN4HO CAifumit CyfAs Ma€e BCTAaHOBUTM HAABHICTb MifiCTaB BBAXKATH, 1O, OfEp>KaBIIM BifOMOCTi
IIPO 3BEPHEHHs CJIi[Y0T0, IPOKYPOpa 10 CYAY i3 K/IOMOTaHHAM IIPO 3aCTOCYBAaHHSA 3alI001KHOTO 3aX0fy,
Higo3pIoBaHMIl, OOBMHYBaYeHMII 1O MOYATKy PO3I/IARY KIOIOTaHHA IPO 3aCTOCYBaHHA 3alo01KHOro
3aXOfly BUMHMTD Jii, AKi € MifICTaBOIO /IS 3aCTOCYBAaHHA 3all00DKHOrO 3axony i 3asHaueHi y ct. 177 KIIK
Ykpainm.

WaeTbes Npo BUHUKHEHHS PU3MKiB:
1) nepexoByBaTucs Biz, OpraHiB J0CY0BOr0 Po3cniayBaHHa Ta/abo cyay;

2) 3HAWWTM, CXOBATV abO CNOTBOPUTU DYAL-AKY i3 PEYeit YM JOKYMEHTIB, SKi MalTb iCTOTHE 3HAYEHHS AN
BCTAHOB/IEHHS! 0OCTABUH KPUMiHANbHOTO NPABONOPYIIEHHS;

3) He3aKOHHO BNAMBATM HA NOTEPNiNOro, CBiAKa, iHWOTO NiA03pIOBaHOr0, 06BMUHYBAYEHOr0, EKCNEpTa, CneLjanic-
Ta ¥ LbOMY X KPUMiHA/bHOMY NPOBaXKEHHi;

4) nepewkoaxatu KpUMiHanbHOMY NPOBAKEHHI iHLIMM YHUHOM;

5) BYMHUTH iHWE KPUMiHANbHE MPaBOMOPYWEHHS YU MPOJOBXMTH KpUMiHA/IbHE NPABOMOPYLIEHHS, Y AKOMY
MiA03PHETLCS, 00BUHYBAYYETHCA.
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Il Kontponb 3aKoHHOCTI npoBe/AeHOro
Ha nmiAcTaBi YXBasu CAiAY0ro cyanl 3aTPUMaHHS

§‘ 3rigno 3 4. 1 c1. 191 KNK Ykpaikw, 3aTpuMana Ha niacTasi yxBanu cnig4yoro cyAzi, cyay ocoba He nisHiwe
TPUALATH LWECTH TOANH 3 MOMEHTY 3aTPpUMaHHs NOBMHHA bYTH 3BiNbHEHa abo AocTaBneHa A0 C/iAYoro cyaai,
CYAY, SIKMil TOCTAHOBMB YXBaNy Npo J03BiN Ha 3aTPUMaHHSA 3 METOH NPUBOAY.

ITicna nporo cmifymit CyAnA OLiHIOE 3aKOHHICTb IPOBEJNEHOTO 3aTPMMAHHA Ta Jajli — BUPILIy€e IO CyTi
K/IOIIOTaHHS IIPO 3aCTOCYBAaHHSA 3alI00DKHOTIO 3aXOly y BUIIAAI TPUMMaHHA Iij] BapTOIO.

[Topsiy 3 iHIIMM, CTiAYMIT CYAAs OLIHIOE TOTPUMMAHHS YIOBHOB)XXEHMMM CITY>KO0BMMM 0cobamMm, Iicys
3aTpMMaHHA Ha MifCTaBi yXBa/lu CIif4OTO CyAfi, CYAy IIpo O3B/l Ha 3aTpuMaHHsA, BuMor cT. 191 KIIK
Ykpaiau 1of0 MpaBUIbHOTO 3a3Ha4eHHs Yacy Ta MiCIlA 3aTpMMaHHs, a TAKOX IIO/I0 HETalfHOTO BPY4eH-
HS 3aTPMMaHiit 0co6i KoIIil yXBau Ipo 3aTpUMaHH.

Kpim Ttoro, Bignosinno go ct. 206 KIIK Ykpainy, Hesane>xHO Bif HAABHOCTI KJIOIOTaHHSA CIiu0ro0, Ipo-
Kypopa, Cliffunit Cyans 30008’ A3aHNUIT 3BIIBHUTI 0COOY, AKIIO OpraH Jep>KaBHOI BIajyl 4u CIyX60Ba
0co6a, miJ BapTOI0 AKMX TPUMAJIACA L 0c00a, He TOBeJie: HellepeBUIIeHH A TPAaHNYHOTO CTPOKY TPUMaH-
HA T BapTOI0; BiICYTHICTH 3BOMIKAaHHA y JOCTaB/IeHHI 0cobu o cyny. Binbin rpynToBHO fil caiguoro
CyZI/i IOJI0 KOHTPOJIIO 3aKOHHOCTI 3aTPMMaHHA PO3IVIAHYTI B mifgposgini 3.2.2.

Il 3aTpMMaHHSA Oro/0LEHOro y MXKHAPOAHUA PO3LYK
niZ03poBaHoro, 00BMHYBAYEHOro Ha MiACTaBi
yXBanu npo obpaHHA 3anobixHoro 3axoay
Y BUrNAAi TPUMaHHA Nij, BapToK

Ile, mo-cyTi, Ije OAMH MeXaHi3M, sIKuit 3abe3Ieuye MoIepefHe CAHKIIIOHYBaHH CIIIIYMM CY/A/eI0 Mpolie-
AypM 3aTpUMaHHA.

3okpeMa, 4. 6 cT. 193 KIIK Ykpaiun nepengbdadae, 1o Crigdmit Cyas, Cys MOXKe pO3I/LIHYTH KIOTIOTaHHS
Ipo 0OpaHHA 3aII00DKHOTO 3aXO/ly Y BUIVIA/I TPMMAHHS IIiJj BAPTOIO Ta 00paTy TaKMil 3a100DKHII 3axXif
3a Bi[JICYTHOCTI IiJjO3pI0OBaHOrO, OOBMHYBAYe€HOTO, JIMIle Yy pasi, AKIIO IPOKYPOPOM, KpiM HasBHOCTI
nifcras, nepenbadenux ct. 177 nporo Kopmekcy, 6yae fmoBemeHo, L0 Mifl03pIoBaHMil, 0OBMHYBaueHUI
OTOJIOIIEHNI Y MD>XXHAPOHUI PO3IIYK.

Y TakoMy pasi micaA 3aTpuMaHHA 0co6i Ta He Mi3HIII AK Yepe3 COPOK BiciM TofMH 3 4acy ii JoCTaBKMU [0
MicI KpMMiHQ/IBHOTO IPOBAKEHHSA CTITUUl CYAAs, Cy[ 3a YYacTIO HifJ03pI0BaHOr0, OOBMHYBAaYEHOTO
PO3I/IsI/Jae MUTAHHA NIPO 3aCTOCYBAHHA 0OPaHOTO 3a00KHOrO 3aX0Ay y BUITIAA TPUMAHH Mifi BAPTOI0
a60 Jforo 3MiHy Ha Oi/bII M AKUIT 3aIIOODKHMIT 3aXijl, TPO MO OCTAHOBJIAE YXBAIY.

o 2017 p. mia migTBepmXeHHS (PaKTy OrolouIeHHS 0coO0M y MIDKHApPOFHMII POSIIYK IIPOKYpOpH
HaJaBa/M CIig4oMy CyAfi Martepiamyu IHTeprony mpo my6mikaliio BioMocTeil oo ocobu B o6mikax
TenepanbHoro cekperapiary [Hteprony. Taka my6mikanis spificHIOBaach Ha MiACTaBi JO3BONMY CyAy Ha
3aTPMMAHHA MiJO3PIOBAaHOTO 3 METOI0 IIPUBOLY.

Boanoyac, noynHatoum 3 2017 p., noAibHi nigxoau bynu aMineHi Kowmicieto 3
KoHTpono daitnis [HTepnony, ika BU3HaYMna, W0 A03BiN CYAY Ha 3aTPUMaH-
HA NiZ03POBAHOIO 3 METOH NPUBOAY HE € OPAEPOM HA apelwT y POo3YMiHHi
[paswun opranisaui.
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Tenep Ana oronoweHHs 0cobu y MikHapoAHWIA po3wyK IHTepnonom Heob-
XiZlHO OTpMMaTW yXBany npo 006paHHA 3an0biXHOrO 3axoAy TPUMaHHA Mij
BapTok. Ak 6auumo, “Kono 3aMKHynoch” i Ans 3abe3NeYEHHS HOPMasbHOTO
$YHKLOHYBaHHSA TaKoi NPoLLeAYPX HEODXiHI 3aKOHOAaBYi 3MiHM.

Xouya TenepanbHa mpokyparypa ta HABY HeomHOpasoBo 3Bepramuch f0 IHTeprony 3 po3’siCHEHHAM
TE€PMiHOJIOTiI YKPalHChKOTO 3aKOHOJABCTBA Ta IOSICHEHHAM 3MiCTY iHCTUTYTIB Ha JJOCYSOBOMY PO3CIi-
IyBaHHi, Mo3ulia [HTepnony 3amuuIaeTbca He3MiHHOIO.

3.2.2

Cy/0BWii KOHTPOJIb 3aTPUMaHHA 0co0M,
nposezeHoro 6e3 yxBaiu npo A03BiN Ha 3aTPUMaHHA

(“nocTdaKTyM” KOHTpOAD)

“Moctdaktym” KoHTponb 3a BetaHosneHow KIK Ykpaitm npoueaypoto 3AiCHIOETLEA CAIAYMM CYAAEH:

1) nig yac pearyBaHHs Ha OTPUMAHHS BiZOMOCTENA, SIKi CTBOPHITL 0OFPYHTOBAHY MiA03pY, WO B MEXaX Tepu-
TOpianbHOI KPUCAVKLIT Cyay 3HAX0AUTbCA 0c0ba, no3basneHa cB060AW 3a BiACYTHOCTI CYA0BOIO DillieHHS, SKe
Habpano 3akonHoi cunu (c1. 206 KK Ykpaiun);

2) nia yac po3rnsAy KNOnoTaHHS npo 06paHHA 3anobixHoro 3axoAy /A0 Mif03pHBaHOI 0COOM, 3aTPUMAHOI 3
niactas, nepeabayenux c1. 208 ta 207 KMNK Ykpainm.

m lMepwa cutyauis oxonnoe nepeadayeHi v. 2 1a 3 c1. 206 KINK Ykpaiuv Bunagku otpumanms
CRiAuMM cyazen 3 OYAb-AKMX JDKepen (Hampuknaj, 3BEpPHEHHS 3aTpuMmaHoro abo Foro
3aXMCHMKA 3i CKaprok) BiZOMOCTENA, AKi CTBOPHITL 00rPYHTOBAHY Mif03py, U0 B MeXax
TEPUTOpPiaNbHOI KPUCAMKLIT CYAy 3HaXoAuTbca 0coba, no3basneHa cBobOAM 3a BiJCYTHOCTI

CY/ZI0BOTO PilliEHHS, IKE Habpano 3aKOHHOT CHN.

Bapro BpaxoByBaty, 110 HaBiTh B TAKOMY BUIQJKY lle HO OCTAB/IEHHS TaKol 0coOM 10 CTigYOoro Cympii
IPOKYpOp ab0 CTiYMil MOKYTb 3BEpPHYTICH 3 KJIOIOTAaHHAM IIPO 3aCTOCYBAaHHSA 3aI0ODKHOTO 3aXOAy
(4. 4 cr. 206 KIIK Ykpainn). Crigunit cyans 30608’ s13aHMit 3a6e3MeunTy MpOBeeHHA Y HallKOPOTILINI
CTPOK PO3IVIAALY IIbOTO K/IOIOTAHHS.

E Jlpyra cutyauis, Xoya it BUHWKAE NpW BUDIWIEHHI iHWOr0 MUTaHHS — PO3INAAY KNONOTAHHS
npo 0bpaHHs 3anobixHoro 3axoAy, NpoTe HEPO3PMBHO MOB’A3aHA CaMe 3 KOHTPOJIEM 3aKOHHOCTI
3aTpumanns, nposezeHoro 3a ct. 207, 208 KIMK Ykpaihu.

3okpeMa, posInAfaoyuM KIONOTaHHA, NofaHe BignoBigHo Ao cT. 192 KIIK Ykpainu, mpo 3acTocyBaHH:A
3aI1061KHOTO 3aXOfly MiC/Ist 3aTPUMaHHs 0coOuU 6e3 yXBajy IPO O3B Ha 3aTPUMAHHA, CIIUNIl CYAAs
aHaJIi3ye 1 JOJAHMIA 10 K/IOIMOTAHHA IIPOTOKOJI 3aTPMMaHHA IiIO3PI0OBAHOTO Ta MA€ IEPEBIPUTY 3aKOH-
HICTb IIPOBEJEHOr0 3aTPUMMaHHS.
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OuiHI0104M 3aKOHHICTL NPOBEAEHOI0 3aTPUMaHHS, CNiAYMIA CYAAS aHani3ye:
@ HasABHICTb Ha MOMEHT 3aTPUMaHHS BiANOBIZAHMX NiACTaB;
@ NPOBE/IEHHS 3aTPUMAHHSA YNOBHOBAXEHOH C/1YXO0BOI 0C060I;

@ HEnepeBuILEHHS! 03BOJIEHMX 3aKOHOM CTPOKIB TPUMaHHS Nij BapTo;
@ Bi/ICYTHICTb HE0BIPYHTOBAHOTO 3BOJIiKAHHS i3 I0CTAB/IEHHAIM 0COOM 10 CYAY.

Y pasi HeOTPUMAHHA IMX 3aKOHOIABYNMX BYMMOT CTi4Mil CYAAs Ma€ 3BIUIbHUTU 3aTPUMaHy 0co0y™.

H HasBHicTL Ha MOMEHT 3aTPUMaHHA

BiANOBIAHMX NijcTaB

Bignmosigno no ct. 208 KIIK Ykpainu, 3aTpumanss 6e3 yXBaay CIif90r0 CyAAi JO3BOIEHE /NI BUKITI0Y-
HO 3a 00CTaBMH, IOB’I3aHNX HAcaMIIeper i3 HeBIIK/IAHICTIO ab0 pU3MKaMu BTedi 0CoOM.

o

BaHOi 0c06MU:

Jlo TaKux BUKNIOYHKUX 00cTaBuH, BiAnoBiaHO Ao c1. 208 KITK YkpaiHu, BigHECEHO 3aTpUMaHHS Mifo3pio-

1) SIKY 3CTaNM Mij, Yac BYMHEHHS 3N104NHY aDO 3aMaxy Ha 10T0 BYMHEHHS;

2)  AKulo 6e3nocepeAHbO NIC/AS BYMHEHHS 3N10YMHY 0YEBWZELb, Y TOMY YWCAi NOTEpRinuiA, abo cykynHicTb
0YEBUAHMX 03HAK Ha TN, 0AA3i YN MicLLi NOAIT BKA3YITb Ha Te, W0 caMe Lig 06002 LWO0MHO BYMHUNA 3N0YMH;
3)  AKuo € 0OrPYHTOBAHI MiACTaBM BBAXATH, WO MOX/JMBA BTEYA 3 METOH YXMNEHHS BiJ KPUMiHANbHOI

BiZNOBiZaNbHOCTI 0C00M, NiA03PIOBAHOI Y BYMHEHHI TSXKKOTO abo 0C06MMBO TAXKOr0 KOPYNLAHOIO 3/104MHY,
BiZIHECEHOT0 3aKOHOM J0 niacnigHocTi HauioHanbHoro aHTMKopynuiliHoro 6iopo Ykpainu.

Cnipuwii cypan:

“AKwo, HanpuKknaz, 3a A3BiHKOM
npo norpabyBaHHs 4u nobutTs,
BiNpaLb0OBYBANyN TEPUTOPIL i 3pasy,
J10 ZIBOX TOAMH 3aTpUMani...”.

(aKTyHO CigYKii CyAAA MaE BCTAHOBUTU HAsABHICTb 03HAK KpUMiHAMbHOIO
NPaBoNOPYLIEHHS Ta NPUYETHICTb 0C0OM 0 00 BYMHEHHS.

JaHi TOCTi>KeHHA CBif¥aTh, IO CIifYi CY[fi, aHAJIi3yI0uN JOTPU-
MaHHA TpaniBHuMKamyu opradiB Bumor cT. 208 KIIK Vkpainn,
BBa)XalOTb JONYCTMMMM HASABHICTb II€BHOTO YaCOBOTO IIPOMDKKY
MDK BYUMHEHHAM 3/I0YMHY Ta 3aTpUMaHHAM ocobu. Ilpu 1mpomy
IPOMDKOK 4acy MO>Ke BapiloBaTI Bijj Ki/IbKOX OAMH [0 Ki/IbKOX 16
Ta HaBiTh MiCAIIiB.

Y mpoaHami3soBaHMX IijJ Yac KOHTEHT-aHaJIi3y yXBajax CIi9ux
cynpis mumre y 41 % 6yno 3asHayeHo, IO 0co0y 3aTpUMAHO IIiff
Jac a6o 6e3rocepeHbO Mic/A BUMHEHHSA 3/7104MHY. B iHmmx Bumaz-
Kax 0co0y 3aTpuMyBaiy 4epes 6 TOAVH IIC/Is BUMHEHHS 3/I0UUHY
(17 %), Big 7 mo 12 roguu (6 %); Big 13 mo 24 rogun (6 %), Big 1
1o 3 1i6 (3 %), Big 1 mo 3 micanis — 2 %; noHan 6 Micauis — 5 %
(puc. 3.4).

46/ BignosinHo o 4. 5 c1. 206 KIIK Vkpainu, He3aje)XHO BiJj HasABHOCTI KJIOMOTAHHS C/IiJYOr0, IPOKYPOpA, CILUMil Cyfs 300608 s3aHMi
3BITBHUTH 0COOY, AKIIO OPraH iep)KaBHOI BIAIN 4N CITyX60Ba 0c06a, ITifi BapTOIO AKMX TPUMAacs I 0coba, He oBefie:

1) icHyBaHHs nepefbaveHIX 3aKOHOM IIiJICTaB /IS 3aTPUMaHHsI 0co6u 6e3 yXBa/u CIif90ro CyAni, Cyays;

2) HemepeBUIIEHHA TPAHNYHOTO CTPOKY TPUMAHHA IiJl BAPTOI0;

3) BifcyTHICTD 3BOJIIKaHHSI ¥ JOCTAB/IEHHI 0COOM [0 CYAY.
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Puc. 3.4

41%

ocoba 3aTpyMaHa I Yac BUMHEHHs
a60 6e3MoCepeHbO TC/IA BYNHEHHS 3TI0YNHY
17%

110 6 TOIUH

6%

Bim 7 o 12 rogux

6%

Biz 13 o0 24 roguH
3%

Big 1 mo 3 ni6

1%

Big 4 o 7 #i6

<1%

Big 15 mo 30 gi6

2%

Big 1 o 3 micsnis

1%

Bif 3 mo 6 MicAliB
5%

MoHaJ 6 MicsAIliB

17%

iHpopmauis BigcyTHA

Yacosuii iHTepBan MiX BYMHEHHSM 37104MHY Ta 3aTPUMAHHSM

HesAki cmigdi cyppi, y pasi BCTaHOB/IEHHsA He3a-
KOHHOCTI 3aTpMMaHH:A, BBaXaloTb 3a MAOIi/lbHe
3a3HAYMTH Lieil PaKT y CBOEMY pillleHHi, HacaM-
mepeq iist TOro, o6u HafgaT 0c061 MOKIUBICTD
OTpMMATM KOMIIEHCAIIil0 3a HE3aKOHHI [Jil 1ofo
cebe. 3a ix mepexoHaHHsM, Lieit GakT He Iepe-
IIKOJ/PKAE IIOfJa/IBIIOMY OOpaHHIO 3am00iKHOTrO
3aX0y TPMMaHHA MiJ, BapTOIo.

HaaBHi npakTuku, Konm cuifdi cypapni, mopsap is
3a3HauYeHHAM (AaKTy He3aKOHHOCTI 3aTpMMaHHSI
y BifnOBifHiN yXBai 1m0K0 3a1106KHOTO 3aX0fy,
BMHOCATDb JOJATKOBY YXBaldy IPO 3Bi/IbHEHHA
ocobn. [k 3asHauanock y pospini II uboro gocmi-
IPKEHHs, NUTAaHHA BVMHECEHHA OKPEMOI yXBaau
4)1 3a3HaYEHHA HeOOXiTHOCTI 3Bi/IbHEHHS B yXBa-
71i Ipo o6paHHA/BifMOBY B 06paHi 3a11061>KHOTO
3aX0fly € BUCKYCIIHUM cepep, CIifuuX CYAniB 3
OIVIAMlY Ha MPVHLINUI 3aKOHHOCTI.

AQBOKaTM Ta KepiBHUKM PerioOHaJIbHUX LIeHTPiB
BBII]I BBaXKaroTh Cepiio3HOI0 MPOOIEMOI0 HasIB-
HY IPaKTUKY POSIIAAY CLIUMMU CYAAAMU CKapr
Ha HE3aKOHHE 3aTPVIMAHHA JIMIIIE IiC/IA POSITIALY
Ta 3a/{0BOJICHHs KJIOIIOTAHHA PO OOpaHH: 3aIo-
ODKHOTO 3aX0fly y BUITIAAL TPUMAaHHA IIifi BAPTOIO.

Cnipuwii cypas:

“A nuwy npo Te, wo 6yno npoBesEHO 3aTPUMaHHS 3
nopyweHHam 208-i cratri. MoTpibHo KoHCTaTYBaTH LiEHA
daKr Ans T0ro, W06 N0AMHA B NOAANbILIOMY MOTIa
OTPUMATH BiJi ZIEPXABM BiAWKOAYBAHHSA 3a NOPYLIEHHS
il npas”.

Cniguuit cypas:

“..[Mo 206-i oxpeMoto yxBanoi 3BiNbHANA HE3AKOHHO
3aTpUMaHy 0coby, a noTim BXe po3rnsgana Aani
KnonoTaHHsa npo 0bpaHHs il 3anobixHoro 3axoay.”

ApBoKar:

“JlocuTb YacTo cniavi cyAAi po3rnaaanTs 3assy no 206-i
0/IHOYACHO 3 K/OMOTaHHAM NP0 3aCTOCYBAHHS 3anobixHoro
3aX0Ay Y BUINSAI TpUMaHHs nig, BapTok. lpuyomy, HaBiTh
CMoYyaTKy KnonotaHHs, a notiM 3assy no 206-i. | TaK
BUXOAWTD, W0 PO3rNAHYNX, 0c06i 00paTi 3anobixHuUiA 3axia,
y BUIIAAI TpUMaHHs mig, aproo. [icns uboro po3rnsganTb
no 206-i, kaxytb: “[la, HE3aKoHHO”. BU3HalTh,

110 He3aKoHHO. Ane X ocoba yxe nia BapTow. Lie ayxe
nowMpeHa npakT1Ka”.
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JAvpeKTop perioHanbHOro LEHTpy
bBNJA:

“fkwo agBokar noAas 3asBy B
0bpanHs 3anobixHoro 3axoay. Lle ayxe
BE/IMKMIA HeJ0MiK, KONU € KNONOTaHHS
CNiZYoro i aZBOKAT Nojae 3asBy,
PO3INISAAETLCA CNOYATKY KIOMOTAHHS,
061pacTbCA 3anobixHuii 3axiz, a BXe
MoTiM PO3INAAAETLCA 3asiBa a/iBOKATA,
i KaxyTb: “Bu X posymieTe, o ocoba

Mi/J03PIOETLCS Y CKOEHHI TAXKOIO 3104MHY”.

TaKi He3aKOHHi 3aTpUMaHHs NPocTo
Y3aKOHIOKTL .
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Ha ixHI0 IyMKy, He3aKOHHO 3aTpyMaHa ocoba Mae OyTu He-
raifHoO 3BinbHeHa. BomHO4Yac cmifgdi cymai criodaTky 06Mpa10Tb
0c06i 3amo6DKHMIT 3aXify y BUMIAALI TPUMAHHA IIiJi BapTOIo, a
BXX€ 3TOfJOM MOXYTb KOHCTaTYBaT¥, IO 3aTPMMaHHA OyI0
HE3aKOHHUM.

Hl [lpoBeaeHnsa 3aTpUMaHHs
YNOBHOBa)XX€HOI0 cayXboBolo ocoboro

Cnigunii cyfia Ma€ 3BaKaTu Ha Te, 110 IIPaBOM Ha 3aTPUMAHHSA
0co6u, Nifj03pIoBaHoOl y BUMHEHH] 3/104MHY 6e3 yXBa/i C/Ii/f90ro
cynni, KIIK Ykpainu Hafifiie yIoBHOBaXKeHY CITy>KOOBY 0co0y
(ct. 208 KIIK VYkpainm). [lo 1iboro yacy Ha IpaKTUIi TOYUTHCA
JMCKYCid IOJO TOTO, KOTO CaMeé MOXXHa BBa)KaTV YIIOBHOBaX<e-
HOIO CTy>K00BOI0 0c00010. SIK IpaBuIo, 3 BiTHECEHHAM MO L€l
Kareropii TakMx IOCafioBMX OCi0, K HPOKypop Ta CIIimdmii,
IUTaHb He BUHMKAE. HaTomicTh NMTaHHA BMHMKAIOTH ILOKO
Oi/IBII IMIMPOKOTO KO/ MPalliBHUKIB OpraHiB, TAaKMX fAK, HAIIPU-
K/IaJl, TIPalliBHUK OIIePATMBHOTO HifpO3finy abo HaTpyIbHMIt
MOJTiLeICHKUIA.

JloBoni YacTo NpawiBHMKKM OpraHiB BBaXalTh, WO YNOBHOBAXEHOH
cnyxob0Boto ocoboro B posyMiHHi cT. 208 KIK Ykpainu € BuknioyHo
C/iIYMil OpraHy A0CYJ0BOT0 po3cnisyBaHHs. Yci iHWi noniueichki
Yy NpaLiBHUKK NOAILLT, HA IXHI0 AYMKY, NiAnaaawTb nia Aito c1. 207
KMK Ykpain, nepeabayeHoi ans TaK 3BaHOr0 “rpoMajCchbKoro

3aTpUMaHHA”.

[Ipobnema y iboMy pasi mossArae y HopyuieHHi IpoLecyanbHIX
rapaHTill 3aTPMMaHMX 0Cib, a TAKOXX HEIPaBIIbHOMY O0OpaxyH-
Ky IpoLleCya/IbHMX TepMiHiB 3aTpumaHHA. Tak, HallpUKIaz, ¥
pasi sacrocyBanHa cT. 208 KIIK VYkpainm mnponecyanibHmii
CTPOK 3aTpUMaHHS IOYMHA€E OOJIKOBYBAaTHUCS HeEraiiHO 3
MOMEHTY (aKTUYHOTO 3aTPUMaHHA. Y BUIAJKY X 3acTo-
cyBanHA cT. 207 KIIK Ykpaiaum — 3 MOMEHTY [IOCTaBJI€HHA
3aTPUMaHOI 0cOOM /10 OpraHy JOCYIOBOTO PO3C/IifyBaHHA 260
X IpUOYTTS CIiY0-0NepaTUBHOIL IPYIN O MicClsg GaKTUIHOTO
3aTpMMaHHA, 0 MOXXE CTAaHOBUTM Ha IPAKTULL O KiIBKOX
TOMIVIH.

Kpim Toro, ymoBHOBaxkeHa Ciyx6o0Ba 0coba Mae HeraiHo
Hic/isg 3aTpMMaHHs MOBIZOMMTHM 3aTpMMaHilt ocobi ii mpore-
CyanbHi IIpaBa, a TAaKOX IOBiJOMUTM PO 3aTPUMAHHA [0
BiIIOBIfHOTO ILIeHTPy 3 HaJaHHs 0e30IIaTHOI BTOPUHHOI
IIPaBOBOI JJOIIOMOI'M.

AZBOKaTH HaronoWYyKTh HA NOWWPEHOCTi Liei XUOHOI NpaKTUKY, a
TAKOX Ha HebaXaHHi cnifymux cyAAiB ii 3MiHIOBaTH.

Peectp cymoBux pimeHb crmpaBii  MICTUTB  yXBamy
JIHITpOBCBHKOTO amenALiiHOro cymy Bim 28 ciyna 2019 p.,
y MOTHMBYBaJIbHIil YaCTMH] AKOI 3a3HAYEHO, 1O “TIPal[iBHUKY
IIATPY/IbHOI IOJIILI He YIIOBHOBA)KEHi CK/IalaTyl IIPOTOKO/IN
B MOPSIZIKY, MlepenbdadeHoMy KpUMiHATBHIM MPOLeCYaIbHUM
3aKOHOM, 30KpeMa Ipo 3aTpUMaHHA B mopAAKy cT. 208 KIIK
Ykpaian™¥.

Il JloTpMMaHHSA rPaHNYHOrO CTPOKY
TPUMaHHA NiA BapTol0

BipmosigHo o 4. 2 cr. 211 KIIK Ykpaium sarpumana 6e3
yXBa/yM CIiY0ro CyAfi, cyay ocoba He misHille HIICTAECATH
TOAMH 3 MOMEHTY 3aTPMMaHHs NOBMHHA OyTU 3BiTbHeHa a60
JOCTaBJIeHA 10 CYAY /I PO3MIARY KIOIOTAHHS PO OOpaHHS
CTOCOBHO Hel 3an06ixHOro 3axony. BigmosigHo mo 4. 1 ct. 211
KIIK Ykpaium 3arajbHmil CTPOK 3aTpMMaHHA 0cobu 6e3 yx-
BaJIM CIiAYOTO CYALi, CYyAly He MOXKe IIepeBUIyBaTU CiMAIeCATU
OBOX TOOVH 3 MOMEHTY 3aTpUMaHHA.

Cnigunii cyaas A0 3aBeplIEHHS LbOTO CTPOKY MAe 3ZiHCHUTM
PETPOCNEKTUBHUIA aHanNi3 3aKOHHOCTi NPOBEAEHOM0 3aTPUMAHHA
abo 3BiNbHUTM 3aTpUMaHy 0coby.

BaxnmBoro pu 1jbOMY € JI0T0 PO/Ib Y MEPEBipLi KOPEKTHOCTI
BU3HAYEHHA 4acy, 3 AKOr0 0co0a BBAKAETHCA 3aTPUMAHOIO.
Taknum yacom, BigmoBigHo 1o cT. 209 KIIK Ykpainn, € MomeHT,
KO/Mu ocoba cuaow abo Yepe3 MiJKOPEHHsA HaKasy 3MyLIeHA
3a/IMIIATUCA IOPAJ 3 YIIOBHOBRXXEHOKI CIYX0OO0BOW 0C000I0
4y B IPUMIilIeHHi, BUSHAYEHOMY YIIOBHOB@)XEHOIO CITY>K00-
BOIO 0C00010.

ABOKaTH HABOASATH SICKPaBi NPUKNAAK, NOB’A3aHI 3 HEKOPEKTHUM
BM3HAYEHHAM Yacy 3aTpUMaHHA 0C0bM 3a MiZ03POH Y BYMHEHHI
KpUMiHaabHOTO npasonopylweHHs. WaeTbes npo BUNAAKM, Ko/
MPOTOKO/ MICTUTb YaC BYMHEHHS KPUMIHAILHOTO NPABONOPYLLEHHS,
MifL yac AKoro ocoby byno 3aTpuMaHo, SKWA CYTTEBO BiAPi3HAETHCSA

Bi/L, Yacy 3aTPUMaHHA 0C0OM.

47/ VxBama [IHinpoBCbKOTO amenAniiHoro cymy Bim 28 ciuma 2019 p. y cmpasi
Ne 204/6541/16-ky // http://www.reyestr.court.gov.ua/Review/79571711.

A2 BoKar:

“Mano Toro, o cyz nepuwoi iHeTaHL;i AKoCh
00i/LIOB LIe MUTAHHA NPO 3aTPUMAHHS.

Ane Kpuuyuie 6yno Te, Wo anenauiiHuit
CY/ Y CBOII yXBasi, BiAMOBNAYM MEHi

Yy 3a/10BOJIEHHI anensLLfHOI cKapry,
3a3HaymB, W0 NaTPY/IbHI NoniLeichKi He €
0c00aMu, SIKi YNOBHOBAXXEHI Ha 3aTpUMaHHs
y nopsiaky 208-i. Y MeHe € ug yxana”.

AjBoKar:

“... [K]nacuynmii npuknaa. Cnipyi

cami cebe JokymeHTyloTb. Cripoba

Kpajixku 3 kBaptupu. KBaptupa byna

nia, curHanisauieto. Mpuixaxae noniuis
0XOPOHM, 3aTPUMYE 3/104MHLA. Cniaunii

cam nuie B migo3pi, o, Hanpuknag, “0 13
TOAVHI HaMaraBcs CKOITM KPaZiKKY, ane He
JI0BiB CBiil YMUCEN A0 KiHLA, TOMY L0 byB
3aTPUMAHMIA NpaLiBHAKaMK moniLii”. | nuwe
yac 3atpuMans “19-00".
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B BiacyTHicTb 3BoNiKaHHA Y A0CTaB/IeHHi 0co0u
A0 cyay

3riZiHO 3 BUMOraMn 3aKOHOAABCTBA CNiAYNNA CYAAA Mae NepeBipaTH Ta oLyj-
HIOBATH, Y OYNIN 3BOMTIKAHHA i3 0CTAaBNEHHAM 3aTPUMaHOI 0C00K A0 CyAY.

TyT MOXYTb JOCTIPKYBATICh 3allUCK YCiX Aiif, 110 IPOBOAVINCD i3 3aTy4eHHAM 3aTPUMAHOIO, Y TOMY
4y yac iX MOYaTKy Ta 3aKiHYeHHs, a TaKoX oci6, sAki nmpoBogwmm Taki Ail abo O6ynmm mpucyTtHi npu
IpOBefleHHi Takux Aiil. VigeTbcs mpo Bee, 10 BifbyBanoch 3 006010 3 Yacy ii 3aTpuMaHHs.

IIpore pesynbraty JOCHIIKEHHA HAIOTb IiJCTaBM CTBEPIXKYBAaTU, IO CHifi4i CYy[Ai [ajleKo He 3aBXAN
HNpUAIIAITh IPYHTOBHY YBary NMTaHHAM OLIIHIOBAaHHSA JOTPUMMAaHH:A I'PaHUYHOTO CTPOKY TPMMAHHA Mif
BapTOIO Ta BiZICYTHOCTI 3BOJIIKAHHA Y JJOCTaBJIEHHI ocobu 1o cyny. IIpo e Mmoxxe cBimauTy TOM dakr, mwo
y 53 % mpoaHa/ni30BaHUX yXBaJ PO OOpaHHA 3alOODKHOTO 3aXOAy y BUIVLAML TPYMAHHSA IIifj BAPTOIO
inpopMmalis 1070 Yacy 3aTpUMaHH: Ii03pIoBaHOi 0cobu He Oya 3a3HadeHa B3araii (puc. 3.5).

53%

H1

47%

TaK

Puc. 3.5

HasiBHicTb B yxBani iHpopmauyi w040 yacy
3aTpUMaHHA Nijo3proBaHoi 0coby
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3.3

NOBIAOMJIEHHA NPO NIA03PY

PesynbraTut fOCIiKeHHA 3aCBiTYMIM TOM (paKT, 110 SAK Ha MPAKTH-
1ji, TaK i B Teopil BiiCyTHe €MHe pO3YMiHHA TepMiHa “NOBijOM/IEH-
HA 1po 1ifo3py”. B ogHomy 3 pimens Benukoi [Tamatu BepxoBHoro
Cyny rpyma cynjiB BUK/Iana CBOK OKPeMY HYMKY, B AKili, IOMiX
inmioro, cmpo6yBana cdopmynoBaTu it CBOe OaueHHs TepMiHa
“nigospa” y KpuMiHanbHOMY Iporeci®.

3okpema, Ha AYMKY CYAAIB, CNij, PO3MEX0BYBATH:

a) Nigo3py AK NPUNYLEHHA NP0 BYUHEHHA 0COB0I0 KPUMiHANbHO
KapaHoro JifHHs;

6) nucbMoBE NOBIJOMEHHS NP0 MiA03PY K NPOLLECYANbHE PilllEHHS;

B) MOBIZOMJIEHH NP0 NiA03pY AK KOMNMEKC NPOLEcyanbHuX Aid,
AKWA BKJTHOYAE CKNAZAHHA Ta BPYYEHHS MOBIJOMNEHHS Npo Migo3py,
PO3’ACHEHHS MpOLECcYanbHUX NpaB MiZ03PHBAHOTO, CYTi MiA03pH,
BHECEHHS BiANOBiAHMX BiJ0OMOCTeN A0 EAMHOTO peecTpy JA0CYA0BMX
PO3CJliAYBaHb.

Y MeKax IIbOrO PO3Jily MM CIIMPAaTMMEMOCS Ha OCTAHHE 3 HaBeJle-
HUX POPMY/IIOBAHb.

Ponb cnigyoro cynzi Ha erarni IOBiOM/IEHHA IIPO MifO3PY MOATAE
y 3a0esnedyeHHi JOTPUMaHHA IIpaB Ta CBOOOJ 0cobu, KoTpa Mifo3-
PIOETBCS Y BUMHEHHI 3704unHy. VIleTbcs PO CyfioBUil KOHTPOIb SIK
OOI'PYHTOBAHOCTI ITOBiIOM/IEHH TIPO Mif03PY, TaK i YiTKOr0 ZOTPU-
MaHHA IIijJ 4Yac INOBiJOM/IEHHA IIPO Ii03PY HU3KMU NPOLESYPHUX
MOMEHTIB i IpoLjeCyaJbHUX TapaHTil.

48/ Oxpema fgymMKa TPymM CyAfiB, BuKmajeHa B pimenHi Bemmkoi Ilamatm BepxoBmoro
Cyny Big 8 mucromama 2018 p. mopo ckapru cyafi JI3ep>KMHCBKOTO PailoHHOTO Cyfy MicTa
Xapkosa Cepris JIasioka Ha pimeHHA Buioi pagy mpaBoCyAs Mpo BifICTOPOHEHHS 1OTO Bif
[IOCA/Y Y 3B’SI3KY 3 IPUTATHEHHSIM JI0 KPUMiHa/IbHOI Bi/JIIOBi/Ja/IbHOCTI.
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Criguanii cynps aHamisye Mifo3py Ha JOCYLOBOMY pO3CiflyBaHHI y TaKMX BUMaJKax:

B OCKap)KeHH: 3aKOHHOCTI 3aTpuMaHHA B opsAfKy cT. 206 KIIK Ykpainu;

B OCKap>KeHH: IOBiJOM/IEHHS IIPO Mifl03py;

B [ij yac posI/IAAY KIONMOTaHHs PO 0OpaHHs 3al06DKHMX 3aXOfiB;

B I1iff Yac posINALY K/IOIOTAaHHA IIPO 3aTPMMAHHA 3 METOIO IIPUBOZY.

[InTanHA OOIPYHTOBAHOCTI MifO3py Ha eTami OIiHIOBaHHS 3aKOHHOCTI 3aTPMMAaHHA Ta PO3IIAAY 3a-
HOODKHMX 3aXOfiB OiIBILI JeTabHO aHATI3YIOTbCA Y BIifNOBIHUX PO3JiNax LbOTO JOCIIKEHHS, TOMY
3yIMMHMMOCH Oi/IbII ieTa/IbHO HA NPOLefypl OCKap)KeHHs MOBiIOM/IEHHA PO Mifj03pY.

Il lepeBipka HanexHoi 00rpyHTOBAHOCTI

Cniayi cyaai:

“..[A]KuLo 2 noyHy TyAM 3anasutu B
NUTaHHS, HACKINbKM BOHO 0BIPYHTOBaHE Y
HeobrPYHTOBAHE, fl HE CYA, A He PO3INAAal

cnpasy no cyTi. Tinbku ABa MicaLi npoiitno.

CnpaBa MoXe po3cniayBaTiCh LWE MicALb
b0 we yotvpu Micsui. Tak wo s byay
oujHtoBatH? | AK MeHi Lie oujiHioBaTH?
KWL AoKa3w BCi He 3ibpaHi, cTOPOHA
00BMHYBaYeHHSA Kaxe: “Mu poscnigyemo”.
Mox1Bo, BUMHMB, MOXJIUBO, HE BUMHMB.

“..[H]e 3posymino, 1o 3aKkoHoAaBELb
XOTiB, 106 C/TiAYi CyAAi B TAKOMY BUNAAKY
PO3rNsAanu: NOpyLWeHHs npoLeaypiu
BPYYEHHS YW 0OIPYHTOBAHICTD Lij6i
niso3pu no cyti. {1 BBaXato, Wo Konu iae
00rpYHTOBAHICTb Ni03pX MO CYTI, TO LI
BTPYYaAHHSA B AMUCKPELLIK TOr0 X CJlig4oro
Yu MPOKYPOPA, i LE He MOBMHHO bYTH
MPUTAMaHHO CAiAYOMY CYAAI B PO3YMiHHi
He3a/eXHoro apoitpa”.
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NnoBiAOMJICHHA Npo MiAo3py

OO6IpyHTOBaHICTh MiZO3pM € Ii KIIOYOBOK O3HAKOI, SKY
nepeBipsie CaigumMit CypAA IpY BUKOHAHHI CBOIX (PYHKIIINL
3arazioM OOIPYHTOBAHICTh IiIO3pM IIONATAE y HAABHOCTI
IMiATBEPIPKEHNX HAISKHUMU 1 JOIYCTUMUMM [OKa3aMI
JOCTATHIX HifiCTaB BBAXKaTU 0CO0Y IPUYETHOIO 1O BUMHEHHS
KOHKPETHOTO KpMMiHa/JIbHOTO IIPaBOIIOPYIIEHH.

Hacamnepes npu BCTaHOBNEHHi 06IPYHTOBAHOCTI PO3rNAAANTHES
MUTAHHA HAABHOCTI HANEXHWMX Ta JONYCTUMUX J0Kas3iB, SAKi
NiATBEPAXYIOTb MPUYETHICTb 0C00M J0 BYMHEHHSI KOHKPETHOTO
KpMMiHaNbHOT0 NPaBONOPYLIEHHS Ta 3a0e3neyyiTh A0CTaTHICTb
niZicTaB Ans NOBiAOMAEGHHS NPo Nifo3py.

ITonpu Te, O CMigunii CyAAsa He pOSINIAMlA€ CIpaBy IO CYTi,
BiH MOXXe BM3HATM HEOOIPYHTOBAHOIO IiJ03pY, sAKa 6a3yeThb-
Csl Ha HEJONYCTMMUX fokazax. Kpim Toro, o6rpyHTOBaHO0
nifo3pa Moxke OyTy /uile 3a yMOB IIPaBUIbHOCTI (afeKBart-
HocTi) KBamigikaril KpMiHa/JbHOTO IPaBONOpPYLIeHH . Tak,
30KpeMa, CIifui cypaai mif 49ac ¢oOKyc-Tpyn aklleHTyBaau
yBary Ha TOMY, 1[0 IIi/jo3pa He MOXKe BBO)KATICh OOIPYHTOBa-
HOIO Y BUINIQ/IKaX 3aBUIIEHHA CIiAYuM abo IPOKypOpoOM KBa-
nigikanii KpMMiHa/JIBHOTO NpaBONOpYIIeHHA (KBamidikarisa
3a CTaTTelo, KOI0 Iepef0auyeHo BiIOBifaNbHICTD 3a OibII
TSOKKUI 37T04MH).

Cnipyi cyaai MawTb pisHi NOrNSAAM Ha AOLINbHICTL NPOBEJEHHS
nepesipku 0OrpYHTOBAHOCTI NiJ03pU Ha PisHMX CTajisax Aocy-
JI0BOT0 PO3C/IiAYBaHHSA, NPOTE NEPeBAXHO CXUNAWTLCA A0 TOrO,
1l0 BOHM HE MOBMHHI MaT L0 QYHKLi Y MeXaX 0CKapXeHHs
noBiA0MNEHHA npo niao3py. OujiHKY 06FpyHTOBAHOCTI NOBIAOM-
NeHHs npo niao3py AesKi cAiavi cyaai BBaXawTb BTPYYaHHSM B
AVCKPeLil0 NpoKypopa Ta CNiAyoro, Wwo CynepeynTb BUKOHAHHK

CNiYMM CYAAEH0 PONi He3anexHoro apbitpa.

Il lepeBipKa A0TPMMaHHA HANEXHOT NpoueAypy
NnoBiAOMJICHHA Npo niAo3py

AHanisyrun A0TPUMAHHA HaNeXHOI NPoLeAYpy NOBiIZOMNEHHS NPO MiZ03py,
CRiAYMiA cyaAna Mae BUXOAUTH 3 NPIOPUTETY 0COOMCTOTO BPYYEHHS NOBiAOM-
NIEHHS NP0 MiZ03py CAiAYMM abo NPOKYpOpOM.

3aKOHONABCTBO HO3BOJIAE I MOXI/IMBICTD 3[iJICHEHHS 3a0YHOTO BPY4YeHHA IMiflo3py, IpoTe B LIbOMY BHU-
HaJKy CIUNit CyAst Ma€ MePeKOHATIUCA Y BiICYTHOCTI Y CTiAY0ro a6o IpoKypopa MO>KINBOCTI 3p06UTH
e 0COOMCTO, IO MaE 6yTM Ha/IOKHMM 9MHOM HifTBepmxeHe. Crtifidi cyffi TaKOX MalOTh 6paTm [0 yBaru
npaktuky €CIUI, BiAmoBigHO 10 KOl BUKOHAHHA KOMIUIEKCY YiTKMX, aKTMBHUX ODILiiHUX Ailt, crips-
MOBaHUX Ha HOBiJOM/IEHHS IIPO Mif03pPY, € 000B’I3KOBYIM.

95 000B’930K NOBIAOMUTY 0OBMHYBAYEHOTO MOBHICTH) MOKNAAAETHLCA HA CTOPOHY 00BUHYBAYEHHS, | BiH HE MOXeE
‘ OyTV Z0TPUMaHUI Y NacMBHMIA cnocib, CTBOPHOIOYM iHOPMALLK i HE NOBiZOMASAIYM NPO LLe CTOPOHY 3aXUCTY.

Kpim Toro, crmifui cyani MaloTh mepeBipsATy, 4n 6y/10 IOBiJOM/IEHHs NPO Hifj03Py BpydueHe HAJIeXHOI0
oco6or0. Ha mpaktuni cnifgi cyani mofgexkyan CTUKaINCh 3 OCKap>KeHHsSM BUIIA/IKiB BPY4eHHs IIOBijOM-
JIeHHs PO MifJ03py 0c0600, KOTpa He Ma€ MEeBHOTO aAMiHICTPAaTUBHOIO CTATYCY (32 YMOBM BMMOT I{OfI0
iioro HasABHOCTI). Sk cBiguaTh MaTepianmm cymoBoi mpakTuKy, GOpMaTbHO BUKOHYIOUNM BYMOTU 3aKOHY,
CTif4i CyAni BU3HaBaIM IOPYIIEHHAM IIPOLIEAYPU BPY4YeHHA Hifo3pu 0co6010, KOTPY He BiTHECEHO M0
BUYEPITHOTO IIePeiKy Cy6’€KTiB, SKi MalOTh IPABO MOBIJOMUTI OKpeMiil KaTeropii ocib mpo migospy.

3 pimenna cygy: “Crigumit cyfnsa He MOXKe ITOTOSUTUCH 3 TaKUMM IIPOLECYaIbHUMY [iAMM IIPOKypoOpa,
aJpKe 3aKOHOM BJM3HAYEHO BUYCPIIHMII Iepeslik Cy0 eKTiB, AKi MalOTh IIPaBO IIOBITOMUTY OKpeMiil KaTeropii
ocib 1po mifo3py, To6TO 3RINICHUTU BCi IpolecyabHi Ail, BHACIIOK AKMX 0coba Halbyme CTaTyCy Iifjo3pIo-
BAHOIO — CK/IaCTU IIOBiZJOMJIEHHS Ta BPYYUTHU JIOTO, @ TOMY II€pPeNOPYYEHHs IIOBHOBAXXEHD Ha 3[Ii/ICHEHHHA
opHi€el 31 CkIafoOBUX L€l MpoLefypy, Ha SYMKY CTiIYOTO CYAfi, € HempaBUIbHUM. ToOTO yacTMHA OfHi€el
IpoLleCyanbHOI Aii He MOYKe BUKOHYBATUCS PisHUMIU Y0 ekTamMy (TocajoBUMM 0c06amy) OpraHy JOCYHLOBO-
ro posciifyBanHA B posyMinHi 1. 37 KIIK Vkpainn.

Y 2019 poui mo 4. 2 cr. 481 KIIK Vkpainm BHeceHi 3MiHM, AKi
YCYHYIM HM3KY HasBHMX Ha IIPAKTUI Ipo6ieM i3 HEMOXKIMBICTIO
IepeflopyyeHHs IPOLeAYPY BPYUEeHHA NOBiJOMIEHHA NIPO MiZ03pY.
Hapasi reHepampHmil HpOKypop (BUKOHYBad OOOB’A3KiB TIeHe-
PaJIbHOTO TIPOKYpOpa), JIOr0 3acTYIHUK, KepiBHMK perioHasbHOI

. i Cnipuwii cypan:
MPOKYypaTypy MOKe [SOPYYMTM IHIIMM IIPOKypOpaM 3HiICHUTHU

IIIICbMOBe TIOBiJOM/IEHHs IIPO HifJO3PY ajBOKATY, HAPOJXHOMY Jielly- “Xtock BBaxae, o ocobucte

tary YKpainu, cyaai abo iHumMM oco6aM, BusHa4eHMUM 4. 1 cT. 481 OTPUMAHHS, i Mae BYTH i po3nucky

KIIK Ykpainu. JI0Ka3 0c0bUCTOr0 OTpUMAHHA. A
JEXTO BBAXAE, W0 HanpaBJEHHA

Oxpemoro mpo6meMor0 Caifui Cyfafi BBaKAaoTb MHiATBep/KeHHs Ha aipecy NPOXMBAHHA — Lie €

¢axTy noBigoMIeHHsA 0co6i po nifo3py. Cyani KOHCTATYIOTh, 110 B A0CTaTHE NOBIAOMJIEHHA NP0 MIA03PY,

T06TO MH0AMHA NOBIZOMAGHA, AKLLO

YMOBaxX HassBHOCTi a0COTIOTHO Pi3HMX HPAKTHK MiiTBEPAXKEHHS CTO- ey
W BIANPABUAK HA NOLWITOBY CKPUHBbKY

pf)HOIo 00BUHYBa4YeHHs (aKTy BPYUeHHs Mif0o3pu (I[OKYL/{CHTaHbHe NOBiAOMAEHHA NP Nig03py. Haui
MiATBEPIKEHHS 0COOMCTOrO OTPMMAHHS, HAlIPaBIeHHs Tif03pu Ha BUHAXIA/MBI OPraHy A0CYA0B0M0
afpecy NpOXXMBaHHs 0COOM, O3HAIOM/IEHHs POANYIB 0CO6H, TOIIO), PO3CAAYBAHHS NPUAYMYITD 1110
IX KOJIETM IO-Pi3HOMY HiIXOJATD 4O BU3HAHHA IX 3aKOHHUMMA. 3aBroJHO”.

49/ Pimenna ECIUI y cnpaBax “Marovua nporu Itanii” (Mattoccia v. Italy) Big 25 mummsa 2000 p., 3asBa Ne 23969/94, 11. 65; “Unuian ta Exinpian
npotu ®panmnii” (Chichlian i Ekindjian v. France) Bix 29 mucromnaznal989 p., 3astBa Ne 10959/84, . 71.

50/ YxBanma crifgoro cyaai 3apiunoro paitonsoro M. Cymn Big 09 cepras 2017 p. y ciipasi Ne 591/2880/17 // http://www.reyestr.court.gov.ua/
Review/68194346.
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AjBoKar:

“Nicna cnnuBy ABOX MiCALB He
KOpUCTYBABCS, TOMY L1L0 CTApaHTLEA
20 1BOX MiCALiB HaNPaBNSTh J0
cyay. bo siKuio 3aTpumyeThes, To
TaM MUTaHHA e A0 CNAMBY LMX
JBOX MicsLLiB. Po3rnapaeTbes X
MUTaHHS NP0 NPOJOBXKEHHS CTPOKY
3anobiXHOro 3axo/y i Po3rNAAacThCSA
MUTaHHS NP0 NPOJOBXEHHS CTPOKY
J0CY/I0BOT0 Po3CiifyBaHHs. | BXe
OCKapXyBaTu Nifo3py, AKIL0 BOHA
nigkpinnexa abo iHwoio nigo3poio y
CTBOPEHI 11e SIKOTOCh 3/104MHY, abo
AKILO NPOMLIAK €Tan NPOJ0BXEHHS
CTPOKY TPUMAHHS Nij, BapTOH HEMAE
CeHey’”.

Cnipuwii cyaan:

“Y Mene byno nuwe oaHe
ockap)xeHHs. Sl BiamoBus. Tomy w0
KO/IM 1 M0YaB po3rNSAatv cyA0BY
MpaKTUKY, Ui cnpasu Ao BepxosHoro
Cyay He A0X0AATh...”.
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Il Ockap)XeHHS NOBiAOMJIEHHSA
npo niao3py

Ponp cnigyoro cynpi Ha eTami NOBiZOM/IEHHA IPO Mif03PY MOMATAE,
BJIaCHE, Y PO3IVIA/IL CKapr Ha MOBIJOM/IEHHS CIiJ9UM, IPOKYPOPOM
npo mifospy (m. 10 4. 1 cr. 303 KIIK Ykpainu). Taki gii cmiggoro
abo TpOKypopa MOXYTb OYTM OCKap>KeHi Mi[03pIOBaHMM, JIOTO
3aXMCHMKOM 4M 3aKOHHMM IPeJCTaBHUKOM IiC/IA CININMBY OfHOTO
MicsAIIs 3 JHS MOBiJOM/IEHHS 0CO0i PO Mifjo3py Y BUMHEHHI Kpu-
MiHQ/IPHOTO NIPOCTYNKY ab0 JBOX MICALIB 3 JAHS IOBiLOM/IEHHS
0c06i Tpo Mif03py y BUMHEHH] 3/I04MHY, a/le He Ii3Hille 3aKPUTTA
IPOKYpOPOM KpPUMIiHaJIBHOTO IIPOBAJ)KeHHs ab0 3BepHEHHS [0
CyAy 3 OOBUHYBA/JIbHUM aKTOM.

D Y 3aKOHi OKpeMo He BWAINEHI MiACTaBU ANS OCKAP)KEHHS MOBi-

O AOMJIEHHS NPo MiA03py, a TaKOX NiACTaBA ANS BU3HAHHS NiA03PH
He0OrpyHTOBaHOKW MiA Yac Po3rnAAy KAONOTaHHS Npo 06paHHs
3anobixHoro 3axoAy. HatoMicTb, BUX0ASYM i3 CUCTEMHOTO T/IyMa-
YEHHs NON0XEHb 3aKOHOAABCTBA W00 HANEXHOI0 MNOBiAOMIEHHSA
npo niao3py, CRiAYMA CyAANA MAe aHani3yBaTu TaKi CKNajoBi:

m Hanexsa 00rpyYHTOBAHICTb NOBiAOMEHHS NPO NiA03py;

m JIOTPUMAHHA HaNeXHoi NpoLeAypyu MNOBiAOMIEHHA Mpo
niao3py;
m CBOEYACHICTb BPYYEHHS NOBiAOMNEHHS NPO NiA03py;

m HanexHe 3a0be3neyeHHs  MPOLECYaNbHUX  TapaHTiil
NiJ03PHBAHOIO Mi/l Yac NoBiJOMNEHHS NpPO NiZ03py.

Bapro 3asHauMTH, WO IHCTUTYT OCKap>KEHHA IOBiOMJIEHHA
Ipo miffo3py He HaOyB NPMUXMIBHOCTI NPaBHMKIB Ta MIMPOKOTO
3aCTOCYBaHHA Ha npakTuui. 3rigHo 3 indopmauiero, ompu-
mopgHeHow 4 >xoBTHA 2019 p. mif 4Yac IUIeHapHOTO 3acifaHHA
Bepxosnoi Pagu Vkpainm, 3a Bech mepiofi icHyBaHHA IpoLEenypu
OCKap)KEHHS MiJO3py CIgYMMU CYALAMU 6yJIO CKaCOBAHO JuIlIe
42 migospn’.

HenieBicTb 1IbOro iHCTUTYTY afiBOKAaTy OB A3YIOThH i3 BiCyTHICTIO
CEHCY TaKOTO0 OCKap)KeHHA IIC/IA NPUMHATTA CHig4uM  CyAero
pilleHb PO IMPOJOBXEHHA CTPOKIB JOCYAOBOIO PO3CIilyBaHHA Ta
TPUMaHHs IiJ BapTolo (OCTaHHI NPUIIMAIOTbCA paHilile Bifi CIVIMBY
2-X MICAYHOTO CTPOKY, 0O0OB’SI3KOBOTO JJIsi OCKap)KEHHS HOBiIOM-
JICHHS TIPO MifI03Py Y BUMHEHHI 3/I0YNHY).

BinpimicTh onmraHuxX mig 4ac GOKyc-TPyN CIifuMx CyAAiB B3arasi
He CTUKAIUCh i3 BUIaJKaMM OCKAp>XEHHS IIOBiTOM/IEHHs IpO
nifo3py abo HaromoUIyBany Ha TOMY, IO TaKi BUIAJKM € IIOOfU-

HOKUMIN.

52/ CreHorpama IleHapHOTO 3acigaHHA BepxoBnoi Pagu Ykpainm Bix 4 sxostHA 2019 p. //
https://bit.ly/2UcYgXI.

3.4

3bUPAHHA 10KA3IB

3.4.1

3aranbHi NON0OKEHHSA

KIIK Ykpainu posrisapae mporec 36MpaHHA HOKa3iB SAK ORMH 3
€/IeMEHTIB IpOoLieCy HOKa3yBaHH:, KiHI[eBOIO METOI0 KOO € BCTa-
HOBJIEHHA OOCTaBUH, L0 MAIOThb 3HA4YeHHS /I KPUMiHaJIbHOTO
nposapkeHH: (4. 2 ¢1. 91 KIIK Ykpainn), a came, sk “ypezynvosany
KIIK Ykpainu disnvHicms ynosHosaxeHux cy0’exmie 3 6Us6neHH i
Pixcayii y 6cmanosneHomy KpUMiHATbHUM NPOUECYATILHUM 3AKOHOM
NoOpAOKy mamepianvHux ma ideanvHux cnioie 37104UHY A60 HUIUX
paxmuuHux 0aHUX, W0 Mamev 00KA3068e 3HAUEHHS 0 KPUMIHATb-
HO20 NPOBAOHEHHS .

D EBDOI’IBVICbKMVI CyA 3 npas NHWANHW HE BUCYBAE KOHKPETHMX BUMOT

o Ao 36v|pa|-||-|;| AOKHSiP_ y K[]VIMiHaﬂbHUMy I'IpﬁBa.ﬂ,)KBHHi, SHJ'II/II.IJaID.‘WI
BM3HAYEHHA KPUTEPIIB HEA0NYCTUMOCTI A0KAa3IB Ha pPO3CYA HaLlo-
HaJbHOro 3aKOHOAABCTBA.

3 anamisy npaktukum €CIIJI B6avaeTbcs, W0 Npy BUpilIeHHI
IUTaHHA IIPO HEMONYCTMMICTb HOKa3iB CyAayu IOBMHHI MaTu Ha
yBa3i MOXUIMBICTD OOBMHYBA4eHOTO OCKApXKyBaTU HOIYCTH-
MICTh [IOKa3iB, 3amepedyBaTy IPOTH HUX, a TaKOX o6CcTaBUHNI
B Tpoleci 30MpaHHsA [0Ka3iB, IO [03BOMAITb IX BBAXATU
HEIONyCTYMUMU .

52/ Pimenns €CIUI y cupasi “Sdnnox nporn Himewunnn” (Jalloh v. Germany) Big 11 numus
2006 p., sasaBa Ne 54810/00.
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95 Y BupilleHHi NUTaHHA Npo cnpaseAnuBuiA cyaosuit po3rnsg ECIJ1 3acTocoBye KoHuenwjto “nnozis oTpye-

‘ Horo Aepesa”, T06TO OLHKY A0MYCTUMOCTI BCbOTO JIAHLIKOXKKA J0Ka3iB, 10 0A3yi0TbCA OAMH 3 iHWMM, a He
KO)XHOTO OKpemoro oKa3y aBToHOMHO. BogHoyac ECIJ1 BuxoauThb 3 Toro, W0 Npu HeAONYCTUMOCTi 0AHOIO
JI0Ka3y B EAVHOMY NAHLIOXKY, CyJ NOBUHEH BUPIWIMTK MUTaHHA NP0 CNPaBeAJMBICTL CYA0BOr0 PO3MNSAY
3aranoM. TobTo, AKULO NpoLeC Y Wi cnpasi 3aranoM cnpasejJMBMiA, TO i OTPUMAHI Y HE3aKOHHWI cnocid
JI0Ka3u MOXYTb OYTM MpUIHATHUMM, NpuknazoM Yoro € piwenHs ECIJT y cnpasi “Xan npotu CnonyyeHoro
Koponiscrea”.

Cniocobu 36upaHHs KoKasiB y 3aranpHKX pucax nepegbadeni B 1. 93 KIIK Yxpaiun. 3rigHo 3 4. 2 cT. 93
KIIK Ykpaiuu cropoHa 0OBMHYBaueHH: 3[IiJICHIOE 30MpaHH: [JOKa3iB IULIXOM:

1) mpoBefieHHA CMiguMX (PO3LIYKOBMX) Aill Ta HEITIACHUX CTiMYMX
(po3urykoBux) Aiit;

2) BUTpeOyBaHHA Ta OTPMMAHHA Bijl OpPraHiB Jep>KaBHOI BIAfM,
OpraHiB MiCI|eBOTO CaMOBpPANYBaHHA, HiAIPUEMCTB, YCTaHOB Ta
opraHisaniit, cny>x60Bux Ta QisMuHMX 0Ci6 pedeli, JOKYMEHTIB,
BifloMoOcCTell, BUCHOBKIB €KCIIEpPTiB, BUCHOBKIB P€Bi3iil Ta aKTiB
NepeBipOK;

3) omepxaHHA [OKa3iB Ha TepUTOPil iHO3eMHOI Jiep>)KaBU B pe3yib-
Tati 341ICHEHHS MDKHApOJHOrO CIIiBPOOITHMIITBA Iif Yac KPUMi-
HaJIPHOTO NpoBaKeHHs (4. 4 cT. 93, r1. 42 KIIK Ykpaiun);

4) mpoBefieHHs IHIIMX TNpollecyanbHuX piit, nepepbadennx KITK
Ykpainn.

Kpim cToponu o6BuHYBadeHHs, 30MpaHHs HOKa3iB TAKOX 3[i/ICHIOETHCS IHIIVMMM YYaCHMKAMM KpUMi-
HAJIbHOTO IIPOBA/KEHHS — CTOPOHOIO 3aXMCTY, IOTEPIIINM, IPEJCTaBHUKOM IOPUANIHOI 0co0, OO0
SIKOI 3[1iICHIOETbCSA MPOBAJI>)KEHHS.

[HIIi yYacHMKM KPUMiHAIbHOTO IPOBA/PKEHHA MAIOTh JIelllo 0OMeXXeHi, IOPiBHAHO 31 CTOPOHOI 06BU-
HyBa4yeHHsd, MOX/IMBOCTI y 30MpaHHi HoKas3iB, Ta 3MiJICHIOIOTh Take 30MpaHHA ILUIAXOM BUTPeOyBaHHA
Ta OTPMMAHHA Bifli OpraHiB Jep>KaBHOI B/IaJM, OpPraHiB MiCLIeBOTO CaMOBPALYBaHHHA, IifNIPUEMCTSB,
YCTAaHOB, OpraHisaniif, cmy>k60Bux Ta ¢isMuHuX oci6 peveif, KOmill JOKYMEHTIB, BifJloMOCTeil, BUCHOB-
KiB eKCIIepTiB, BICHOBKIB peBi3ill, aKkTiB IepeBipok; iHillilOBaHHA NPOBEleHH:A CTiguNX (PO3IIYKOBNX)
M1ifl, HeITTACHMX CTigunx (pO3LIYKOBMX) Aiif Ta iHIINMX IpOIleCyajJbHMX Aiil, a TAKOX HIJIAXOM 3JIilICHeH-
HA IHIMX [iif, ki 37aTHI 3a0e3meynTyt MOJAHHS CYAY HA/JEKHUX i JOINYCTMMMX JjoKasiB (4. 3 cT. 94
KIIK Ykpainn).

['0noBHUIA 000B’A30K NPY OTPUMaHHI CTOPOHAMM PeYeld, ZIOKYMEHTIB Ta BiJ0-
MOCTEiA nonArae B ToMy, 106 3a0€3neYnTU MOXAMBICTb BUKOPUCTAHHSA iX Y
JI0Ka3yBaHHi, chopMyBaTH A0Ka3, AKWNA BiANOBIAATUME BUMOTaM HANEXHOCTI
Ta I0NYCTMMOCTI, aJ)ke 000B’A30K JJ0Ka3yBaHHS LWX BNACTUBOCTEN J0Ka3iB
MOK/IaZlaeThCs HA CTOPOHY, AIKA iX NOAAE.

CnigyoMy cyaai HapaeTbCs BENMYE3HA PONb Y 30MpaHHi CTOPOHAMM KPUMIHANbHOIO MPOBAZXKEHHS J0Ka3iB.
Tak, 30KkpeMa, rapaHTicio J0TpUMaHHA NpaB CTOPOHX 3aXUCTY Ta NOTEPNiNOro, AKa 34aTHa ybeaneyutu Bij Heob-
[PYHTOBAHOI BiMOBM BiJl 3a/l0BOJIEHHS KNOMOTAHHS, € NPaBO OCKAPXWUTU CAiAYOMY CYAAI NOCTAHOBY CRiAYOr0,
MPOKYpopa Npo BiAMOBY B 33/10BOJIEHHI KIOMOTaHHS NP0 NPOBEAEHHS CNiAYMX (PO3MIYKOBUX) Ail, HEINACHNX
cnigumx (po3wykosux) Aid (n. 74. 1 1. 303 KMNK Ykpaiuu).
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Kpim Toro, crnigunii cyaps:

® Hajac [O3BOMM Ha INPOBEJEHHA CHi4YMX Jif, y TOMY 4YMCIi
“nocrdakrym’, (06LIYK, OIJIAM KMUT/IA YU iHIIOTO BOTIOAIHHA 0cobu,
CT. 234, 237, u. 2 ct. 238, u. 5 c1. 248 KIIK VYkpainu), HermacHux
crigunx (posmrykosux) aiit (1. 21 KIIK Ykpainn);

® Hajmae [O3BOAM HAa 3MOIFICHEHHA 3axofiB 3a0esledeHHA
KPUMiHa/JIbHOTO MPOBA[KEHHs, 10 HalpaBIeHi Ha OTpHU-
MaHHA 4K 30epeXeHHsA MO0Kas3iB (TMMYacoBMil JOCTYH [0
pedeil i JOKyMeHTiB, apemT MajlHA 3 MeTOH 3a0e3IeYeHH:
30epe>keHHsT pevoBMX HOKasiB, cT. 159, m. 1 4. 2 ct. 170 KIIK
Ykpainn);

® [puiiMa€ pillleHHA IIPO 3a/ly4eHHA €KCIepTa, NPUMYCOBE 3a-
JIy4eHHA 0COOM IS TPOBEfeHHS MeAVYHOi ab0 NCUXiaTpU4HOI
excrieptusu (cT. 242, 244 KIIK Ykpainn);

® crpusie ¢dikcanii fokasiB y Gopmi, IpUaTHiit s 3aCTOCyBaHHSA
Ha CTapil CyoBOro posmisAAy (ZOIMT CBifKa, IOTEPINOro i 4ac
TOCYIOBOTO PO3CIiyBaHHA B CyJOBOMY 3acifiaHHi, cT. 225 KIIK
Ykpaiun).

3 orapy Ha crienniky HerJlacHUX CifuMx (pO3LIYKOBUX) Aili Ta Te, mo iHdopMmanisa npo Gopmi Ta Me-
TOJM TaKVX JIiil He ITif/IATaI0Th PO3TOJIOLIEHHIO, 3a3HaYeHa TeMa He Oy/Ia IpeMeTOM I[bOT0 TOC/iKeHHSA
i moTpebye oxpemoro BuMBUEHHA Ta aHami3y. CBOEW 4eprow, y IfbOMy JOCTiIKEeHHI OCHOBHMIT (HOKYC
pPOOMBCS HA TMX NUTAHHAX, sIKi OB sA3aHi 3 HAOIBIIMM BTPYYaHHAM y IIpaBa TOAMHY 2060 € HabinbI
CIipHUMN.

3.4.2

Posb cnigyoro cyaAi B 3a0e3neyeHHi npaB 10 AUHHU
Npy BUPilIEHH] NUTAHHA NP0 HAJaHHSA A03BOJY

Ha npoBe/eHHA 0DWYKyY

OpnHuM i3 HayIO1IBII TOMIMPEHNX CIIOCO0IB OTPUMAHHS CTOPOHOIO OOBMHYBaYeHH I0Ka30B0I iHpopMaliil
B KPMMiHa/IbHOMY IIPOBa/KeHH, 1[0 OZHOYACHO € CTiAYOI0 Hi€l0, HailOIIbII ITOB’A3aHOI0 i3 BTPyYaHHAM
y mpaBa Ta cBo60aM 0cobu, € OOIIYK.

Tak, BigmoBigHo Ko “3BiTy cyniB mepiuoi iHCTaHIT Ipo poO3I/IAA MaTepialiB KpUMiHaIbHOTO IIPOBAKEHHS
Ne 1-k 3a 2018 pik 3araioM po3I/LIHYTO 95 524 KIOMOTaHb PO MPOBEREHHS OOIIYKY XKUTIA UM iHIIOTO
BOJIOA{HHS 0co0u. PinteHHsAM crmifdoro cyapi i3 sasHaueHol KiTbKOCTI K/IOMOTaHb 4 748 moBepHyTi, 72 764
3agoBosteHi, y 15 605 BumajgKax y 3aJOBOIEHH] K/IOMIOTaHHA 6y/I0 BiIMOB/IEHO.

Bipnosigno o 4. 1 c1. 234 KIIK Ykpaium oOuyk mpoBOAMUTBCS 3 METOI BUABJIEHHsS Ta ¢ikcarii Bi-
JOMOCTell IpO 0OCTaBUHY BYMHEHHSA KPUMIiHAJIBHOTO NPAaBONOPYIIEHHS, BifIIyKaHHA 3HAPAANS KpU-
MiHa/IbHOTO INIPAaBONOPYIIEHHS abo MaiiHa, sike OY/I0 3700yTe y pesyabraTi JIOr0 BYMHEHHS, a TaKOX
BCTAQHOBJICHH: MiCIIe3HaXO/PKEHH: PO3IIYKyBaHUX OCib.

129



Y KJIONIOTaHHI PO HaJaHHA [JO3BONTY HAa IPOBEJEHHA OOMIYKY CIifuuM (IIpOKYypOpOM) MAIOTh 3a3Hava-
TUCS BifOMOCTI, nepenideHi B 4. 3 cT. 234 KIIK Ykpainn.

D Mpote KIMK Ykpaiiu He MicTuTb npouecyanbHUX HAcNiAKiB HeAOTPUMAHHA CcAiayuMMm  (npokypopom)

O BuAMOr Zo 3MicTy Ta GOPMM KNONOTaHHA NPO NMPOBEAEHHS 0BWYKY, a TOMY, HaBiTb NPU SBHIA HesiAno-
BiZHOCTi KnonotanHs BcTaHoneHuM Y. 3 cr. 234 KIMK Ykpainm BumoraMm, BoHO Mae byTH po3rnAHYTUM
no cyTi.

Crigunit cyppsa BiIMOBIIAE y 3aOBOJIEHH] KJIONOTAHHA PO OOIIYK, SAKIIO IPOKYpPOp, CIifunii He Jo-
Befle HAsBHICTh [JOCTATHIX MificTaB BBaXKaTu, 1o: 1) Oy/Io BuMHEHe KpUMiHaJbHE NPaBOIIOPYIIEHHS;
2) BigwykyBaHHI pedi Ta JOKyMEHTM MAalOTb 3HaueHHs /IS JOCYAOBOTO pO3CTiAyBaHHS; 3) BijoMocTi,
AKi MICTATBCA Y BifiIIyKYBaHNX pedax i JOKyMeHTaX, MOXYTb OyTU foKasaMM IIifi 9ac CyOBOTO pO3I/A-
Iy; 4) BiguIyKyBaHHI pedi, JOKyMeHTH a60 0cOOM 3HAXOAATHCA Y 3a3HAYCHOMY B KJIOIOTAHHI >XUT/I uu
iHmoMy BoO/MORiHHI 0cO6M; 5) 3a BCTAaHOBJIEHUX OOCTaBMH OOLIYK € HalOiIbLI OLIIbHUM Ta eeKTUB-
HUM CIIOCOOOM BifIllyKaHHS Ta BUIY4YEeHHs pedell i JOKYMeHTIB, AKi MalOTh 3HaU4eHHs [ JOCYLOBOTO
PO3CTiyBaHHS, @ TaKOXX BCTAHOBJIEHHS MiCIIe3HAXO/PKEHHs PO3IIYKYBaHMX OCi0, a TaKoXX 3axofoM,
IPONOPILINIHIM BTPYYaHHIO B 0COOuCTe i ciMeriHe >KuTTs ocobu. (4. 5 ct. 234 KIIK Ykpainn).

BaxnusicTb poni cnigyoro cyaAi y KOHTPOI 3a HasIBHICTH J0CTaTHIX NiAcTaB
ANS HaJlaHH$ J103B0JTY Ha NPOBEAEHHS 00WYKY 00YMOBNIEHA TUM, L0 0OWYK
AIK cNiya Aif Mae BUCOKMA CTYNiHb BTPYYaHHA B npasa Ta cB00O0AM 0coby,
TICHO nepenniiTaeThCs 3 il NpaBaMu Ha HEAOTOPKAHHICTb NPaBa BNACHOCTI,
Ha NoBary J10 NPUBATHOIO i CIMEHOIO XMTTS.

OTxe, K BUIUIMBAE i3 3ara/JIbHUX BYMOT /IO CTiguux (pO3LIYKOBUX) Al Ta MOMOXKeHb 1. 5 cT. 234 KIIK
Ykpainy, Cuigumit CyA/s, mepeBipsoun JOCTATHICTD MifiCTaB A/ IPOBEfeHHS OOLIYKY, Ma€, 30KpeMa,
OL[{HNUTY, YU MOX/IMBE y LIbOMY BUIIA[IKy, BUXO[AYM 3 KOHKPETHUX OOCTaBMH OKPEeMOI CIIpaBU, BHAC-
JJOK IPOBEfeHHs TaKoi C/Tif4ol Aii JocsATHeHHA il MeTy (30MpaHHsA HOBMX [JOKa3iB UM IEPEBIpKU BKe
HasBHIX), Ta 4/ IPOIOPLINTHIM € TaKe BTPy4YaHHA B IIpaBa 0COOM.

Taxk, y pimenni €CIUI y cpasi “Ppomen i [IIMit npotu JItokceMOypry’, AKMM KOHCTaTOBAHO IIOPYLIEHHS
ct. 10 SKII, Cyp 3asHaumB:

95 “56. ....Po3wyKyuM BUKOHABLLIB NPaBONOpPYLIEHb, 3a3HAYEHUX Y MOAAHHAX NPOKYpoOpa, CAiAYMIA CYAAS Mir

‘ CKOpUCTATUCh 1 iHIIMMK 3aX0JaMK, aHiX MPOBEAEHHS 00WYKIB Y NOMEIKAHHSAX Ta HAa PobOYOMY MicLli 3asB-
HUKa (TaKuX, HaNpuKnag, K A0NUT CNY)X00BLIB YnpaBniHHg y cnpaBax PeecTpauii it AepXXaBHOTO MailHa).
Cnia, 0AHaK, 3a3HAYMTK, W0 YPAA He 3Mir JOBECTH, 1110 083 3AiNCHEHHA 00WWYKiB Y XUTAI it Ha pobovoMy Micu
3asIBHMKA HALLiOHANbHI OPraHu BN He 3YMinu b YCTaHOBMTM, Yi BYN0 nopyweHHs NpodeciitHoi TaeMHUL,
a 0TKe BUKOPUCTAHO OTPUMAHY B TaKwii cnocib iHdopmaLiin”™.

ITpo HempomopLiiHiCTh BTpyYaHHs JifieTbcst TakoX Y pitnenHsax €ECIUI “Byk nporu Himeuunun™, xomu

06uIyK XnTIa OYB IIPOBEEHNIT Y 3B’ 3Ky i3 pO3C/IiyBaHHAM IIPaBONOPYIIEHH HEBEIMKOI TAXKKOCTI.

Oco611MBOro 3HaYeHHsI IOBHOBA>KEHH C/IIAYOr0 CYAAi B YaCTMHI KOHTPOIIO 3a JOTPUMAHHAM Ha/IeXXHOI
IpaBOBOI MPOLeypU IIpU POBENEHH] 0OLIYKY HaOyBaIOTh, KOJIM CTABUTHCA MUTAHHS PO IPOBEJECHHS
OOILIYKY B >KMT/I 4N iHIIOMY BOJIOAiHHI XypHasIicTiB, afiBOKATIB, iHIINMX 0Ci6, Ie MOXXYTb 3HAXOAUTHCH
pedi Ta JOKYMEHTH, 10 MiCTATh OXOPOHIOBAaHY 3aKOHOM Ta€EMHMILIIO.

53/ Pimennss €CIUI y cnpasi “Pvomen i IImit mportu JTrokcem6ypry” (Roemen and Schmit v. Luxembourg) Big 25 mororo 2003 p., 3asBa
Ne 51772/99.

54/ Pimenns €CIUI y cupasi “Byk nporu Himewunnn” (Buck v. Germany) Bix 28 ksiths 2005 p., 3asBa Ne 41604/98.
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Tak, y pimenni “Cmipaos nnpotu Pocii” €CIIJI koHcTaTyBaB nopyueHH: cT. 8 KoHBeHIIil 3 OI/IAay Ha Te,

0

95 “camoMy 3afBHMKOBI (aZBOKaTy) He BUCYHY/IN 00BMHYBAyeHb i HOro He MiA03pioBanM Y BYMHEHHI npaBono-
PyLIeHHs ab0 npoTMnpaBHUX Aid. 3 iHWOro 6oKy, 3aABHMK HAAaB AOKYMEHTH, Y AKMX iAlnocs npo Te, Wo B
Pi3HWIA Yac BiH NPeACTaBNAB iHTEPECK YOTUPLOX 0CiD Y KpuMiHanbHii cnpasi No 7806, B 383Ky 3 AKOI0 il
byno yxBaneHe pilleHHs npo NpoBeAeHHA 06wWyKy. 3a uux obcTasuH Cya 0c06nMBO HENOKOITH TOW QaKT, 10
B MOMEHT NPUIAHATTA NOCTAaHOBM NP0 NPOBEAEHHS 00WYKY B KBAPTUPi 3asABHUKA HIIKMX 3aCTEPEXEHb 1040
3aXMCTY MaTepianis, AKi MalOTb CTOCYHOK 0 aJBOKATCLKOI TaEMHMLL, He 3pobunn. Opaep Ha obwyk MicTUB
JIOCUTb WMPOKI GOPMYNIOBAHHA 1 3araibHe NOcKUNaHHS Ha “Oyab-AKi npeaMeTH abo JOKYMEHTH, W0 MOXYTh
CTAHOBMTY iHTEPEC A/ PO3CAIAYBaHHS KPUMIHANbHOI CpaBy, 063 YCAKNX 0OMEXEHD”.

Otxe, BUpilllyloul KJIOIIOTaHHS IIPO HaJaHHSA JO3BOJIY Ha OOIIYK XKIT/IA UM iHIIOTO BOJIOJIHHA aJjBOKa-
Ta, CAAYMit CyAas Mae goTpuMmysaruch He Tinbku Bumor KITK Ykpaiun, ane i1 3Bakatn Ha nepepoadeHi
cT. 23 3axony Ykpainu “IIpo agBoKaTypy Ta afiBOKaTCbKy Ais/IbHICTD TapaHTil aJBOKATCHKOI [is/IbHOCTI,
30KpeMa 3a3Ha4yaTy B Cy[JOBOMY pillleHHi KOHKDETHi pedi Ta JOKYMEHTH, IO IIAHYETbCA BifIIyKaTH, a
TAaKOX 3aCTePeXXEHH: PO 3a00pPOHY IIPOBEECHHSA OIIAMLY, PO3TOJIOLICHHS, BUTPeOyBaHHsA, BUTY4YeHHS JIO-
KYMEHTIB, 110 OB A3aHi i3 3/1i/ICHEHHAM a/jBOKaTChKOI i/IbHOCTI Ta CTAHOB/IATD aIBOKATChKY TAEMHMIIIO.

Y byab-aKoMy BUNAAKY KOXXHA YXBaia NP0 HaAaHHS J03BONY Ha NPOBE/EH-
HAA 0DWYKY XMTNA Y4 iHWOFO BOMOAIHHSA 0C06K MaE MiCTUTU Nepenik peyeii
| AOKYMEHTIB, 0Cib, AN BUSIBNEHHS AKX NPOBOAMTLCSA 00WYK, W0 nepeaba-
yeHo Y. 2 ct. 235 KNK Ykpainw. Mpn ubomy cnigunii cyaas mae 3asHayatm
TaKi peyi MaKcMManbHO KOHKPETHO (HAcKiNbku Le J03BONSAHTL 00CTABUHM
CnpaBy) Ta YHUKATK 3araibHux dpas, AK-T0 “iHWKMX peyeli i J0KYMEHTIB, o
MalTh 3HAYEHHS ANS KPUMiHANLHOTO NPOBAJXKEHHS”, “DeYeid, 1o MOXYTb
byTM BUKOpUCTaHi AK A0Ka3n”, “BCIX peyelt i JOKYMEHTIB, L0 BUKOPUCTOBY-
H0TbCA Y 3M04KHHIN AiANBHOCTI” TOWLO, OCKiNbKKM B NPOTUNEXHOMY BUNAAKY
TaKui A03BiN CNIAYOI0 CYAJI HE BUKOHAE CBOEI PO TA HE CTaHE HaAiiHMM
3anobiXHMKOM Biji CBaBi/NS NONILLEACHKUX OPraHiB Npy NpoBE/AEHHI 0bwy-
Ky. Y Takux BMnaZKkax ocoba B3arani no3daBneHa MOXAMBOCTI eEKTMBHO

OCKapXWTH i Aii npeACTaBHUKIB NPaBOOXOPOHHUX OPTraHiB MiJi yac 0bwyKy.

AHanisyroun ITOBHOBaXEHHA CTIIYOTO CyAAi IOfI0 HAlaHHA [JO3BOJTY Ha IIPOBEfIeHH:A OOIIyKY, CITifi 3Bep-
HYTM yBary Ha monoxeHHd 4. 1, 3 ct. 233 KIIK Ykpainu, BifIoBifHO 0 AKUX

gg “HiXxT0 HE Mae npaBa NPOHWKHYTM J0 XMTNA YW iHWIOrO BOMOAIHHA 0C00M 3 DYAb-AKOK METO, iHaKWe fK
‘ nuwe 3a A06poBinbHOK 3100w 0c06K, IKa HUMKU BONoZiE, abo Ha niACTaBi YXBanW CMiAYOT0 CyAZi, KpiM
BUNAZKiB, yCTaHOBNEHMX Y. 3 L€l cTaTTi”.

Cnipunit, IpoKypop Ma€ IpaBO [0 IOCTAHOBIEHHA YXBaaM CIiJ40ro CyAfi YBIITM O XXUTIA 4M iH-
IIOTO BOJIOAIHHS OCOOM JINille Y HeBiK/IAHUX BUIA/IKAX, OB A3aHMX i3 BPATYBAHHAM >KUTTA NIOAEN
Ta MalfHa 4u 3 0GesnocepefHIM IepecTifyBaHHAM 0Ci0, sAKi HiJO3PIOIOTHCS Yy BYMHEHHI 37104YMHY. Y
TaKOMY BMIIQJIKy IPOKYpOp, CIif4Mil 3a IOTOKEHHAM i3 IPOKYpPOpPOM 3000B’sI3aHMIT HEBifKIaJHO
IiCTIs 3A1JICHEHHS TaKMX il 3BepPHYTUCS 3 KJIOMIOTAHHAM IIPO NMPOBEfeHHs OOIIYKY /IO C/TiAYOTo CYi.
Cnipunit cyansa posrnAafae Take KAOMOTaHHA 3TigHO 3 BuMoramu cT. 234 KIIK Ykpainu, nepesipsaioun,
KpiM iHIIOTO, Y1 cripaB/i 6ynu mificTaBy AJIs IPOHMKHEHHS [0 )KMUT/IA Y {HIIIOTO BOTIOAIHHA 0cobu 6e3
YXBa/IM CTAYOro CyAAi. SIKI0 MPOKYypOp BiIMOBUTBCA IOTOAUTH KJIONOTAHHS CTiAYOTrO IPO OOLIYK
abo cmigunit cynns BiTMOBMTD Y 3a/JOBOJIEHHI KJIOIOTaHHA IIPO OOLIYK, BCTAHOBJIEHI BHACIIOK TAKOTO
OOIIYKY HOKas3) € HeNOIYCTUMUMM, @ OTPMMaHa iHdopMallis miArae sHUIEHHIO B MOPAAKY, Nepef-
6auenomy crt. 255 KIIK Ykpaium.
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Tax, Hacnpasai cynepeynusot € cama KoHeTpykuia c1. 233 KIK Ykpaiuu,
B AKii MAETbCA NPO NPaBO CNiAYOro, NPOKYPOPa Y HEBIAKNAJAHMX BUNAJKAX,
NOB’A3aHUX i3 BPATYBAHHAM XXUTTA JI0JeA Ta MaitHa Yu 3 BE3N0CEpe/HIM
nepecniyBaHHAM 0Cib, AKi NiA03PHITLCA Y BYMHEHHI 3/M0YMHY, @ TaKOX
3a 200pOBINIbHOK 370010 BONOAINbLA XMTNA, NPOHUKHYTM A0 XMTNA 4w
iHWoro BoMOAiHHA 0c0bM. BoaHoYac Taka KOHCTPYKLL HE MICTUTb XOAHMX
nocunaHb Ha NpaBo CAiAY0ro, NPOKYpopa y nepeniyeHux BUNajKax, 3okpemMa
Yy BUNAZKY HEBiAKNAAHOCTi NPOBEJEHHS OrNAAY Ta HAasBHOCTI Ha Le A06po-
BiJIbHOI 3r0AW B/IACHWKA, NPOBECTM 0OWYK TaKOro XWTNna/BONOAIHHSA, WO
Ha NPaKTULL NPU3BOAUTL A0 3HAYHMX CYnepeyHocTed, popMYBaHHS Pi3HMX
NO3ULLIA CTOPOHN 0OBMHYBAYEHHS, CTOPOHW 3aXUCTY, CAIAYMX CYAAIB, CYAY,
a HepiaKo — i 40 BWU3HAHHA MpU PO3MNAAI KPUMIHANBHUX CnpaB Mo CyTi
JI0Ka3iB HeA0MyCTUMUMM.

Taxka cymepewInBicTb BUK/INKA€E HEOJHAKOBY IIPAaBO3aCTOCOBHY IIPAKTMKY Ta IPU3BOANUTD [JO HEPO3YMiH-
HA CITJYUMU CYSIAMA o6c;1ry CBOIX IIOBHOBA)XEHb Y LIiil YaCTMHI.

He cnpuse ogHOCTallHOCTI Cyl0BOI MPaKTUKM ¥ y3romxeHa nosutia BCY.

Tak, y nocraHosi [lpyroi cyzoBoi nanatv KacaujitHoro kpumiHanbHoro cyay BepxosHoro cyay Big 25 BepecHs
2018 p. y cnpasi No 623/4131/15-k cya Haronocus, o BianoBiaHo A0 Y. 2 c1. 237 KITK Ykpaiku orngz xutna
Yi iHWOro BOMOAIHHA 0C0OM 3AIMCHIETLCA 3riAHO 3 npasunamyu uboro Kogekcy, nepeabayeHumn ang obuwyky
XMTNA Yy iHWOrO BOMOAIHHA 0c00M. Y Lijii nocTaHOBI KacaLyiiiHuiA cyA, NOroAVBCS 3 NO3ULIE W00 HEAONYCTUMOCT
JI0Ka3iB, OTPUMAHMX Mif, Yac 3AifCHEHHS 0rnAAY aBTOMODINS, Y 3B’A3KY 3 TUM, L0 MicAS NPOBEAEHHS TaKOro ornaay

OpraH J0Cy/10BOT0 PO3CAiAYBaHHA HE 3BEPHYBCA 3 KOMOTAHHAM NPO NPOBEAEHHS 06WYKY A0 CAiAY0r0 CYAA).

Y nocranosi Ilepoi cymosoi manmatu KacanjiiiHoro kpuMiHanbHOro cyny Bif 12 mororo 2019 p. y cripasi
Ne 159/451/16-k cyp TaKoXX BKasdye Ha 00OOB’SI3KOBICTb HO3BOJIY C/IiYOTO CYAJi Ha IPOBEJiEHHA OITIANY

Miclg TIOfii B KU 0cobu:

“32. ... Cyn AiliwoB BUCHOBKY, 1110, IKWO MOAif, 3 NPUBOAY AKOi NPOBOAUTLCS
OFNAA, BiABYNAch Y XWTNI YM iHLWOMY BONOAiHHI 0c00K, HA NPOBEJEHHS TaKoro
0rNAAY Micus nozji nowwptototbes BuMory, nepeabayei cr. 30 Koncturywji ta
BiZNOBiZHMMM MonoxeHHAMY cTateit 13, 233, 234 1a 237 KITK Ykpainm.

33. ... Cya He BOAyae XXOAHNX NOTIYHUX CYNEpeyHOCTEH B LMX HOPMax abo
NPaKTUYHUX TPYAHOLLIB Y BUKOHAHHI BUMOI HEraiHo nicns ornagy Micus
noaii BHecTu BigoMocti y EPJIP Ta HeBiaknaaHo 3BepHyTMCA A0 CRiAYOro
CYAAi, IKULO TaKuX Ornsj Oyno npoBeAEHO Y XMTAi Ta iHWOMY BOMOAiHHI
0cobyu be3 nonepeAHLOro A03Bony cyay.”

Bopnouyac B iHmomy pimenHi Kacanifinuit kpuMiHanbHUit cys BepxoBHOro cyAy 3a3Haums, 11O y pasi,
SAKILO >KUTJIO 41 iHIe BOJIOAIHHA 0COOM € MiCIieM 3/I04MHY, TO OTPMMAaHHs YXBalu CIi90ro CyAAi Ha
3MiJICHEHHS BifTIOBiTHOTO OITIAlY He HMOTpiOHe.

Lla cnigya ais npoBeAeHa y BiZNOBiAHOCTi A0 BUMOT 3aKOHY, OCKiNbKi NpOBOAMBCA OINISA MicL MoAii, T06T0
OIS/, MiCLIA BYMHEHHS 3N104KMHY, @ He OrNISA XuTNa, AK Ha ue Bkasye 0COBA_1”. LLlogo ouiHioBaHHS A00pOBiNb-
HOCTi 310y 0COOM Ha MPOHWUKHEHHS A0 Ti XMTNA Ta NPOBEJEHHS B HbOMY OINSAY, Y piluenHi Mepuwoi cyaoBoi
nanatv Kacauiiinoro kpuminanbHoro cyay Bia 12 nwotoro 2019 p. y cnpasi No 159/451/16-k 3a3HayeHo: “36. Cya,
BM3HAE, 1110 BCTAHOB/IEHHS HAsABHOCTi / 00POBINLHOCTI 3roAu 0c00M Ha NPOBEJAEHHS B il XXWTAI b0 iHIIOMY BONOAiHH
OrNAAY € BOXIMBUM A/1Sl BUSHAYEHHS J0NYCTUMOCTI J10Ka3iB, OTPUMAHKX Y Pe3y/bTaTi TaKoro OrnsiAy, OCKibK 3a TaKol
31071 HEMae noTpedu 3epratvcs Ao caiayoro cyazi B nopaaky Y. 3 cr. 233 KK Ykpaituw. Tomy cTopoHa, sika Haaae TaKi
JI0Ka3y, Mae NEPEKOHATH CyJ, Y HassBHOCTI TaKoi 3roAy Ta ii 100pOBiNLHOCTI”.

IIpu ubomy, K y>Ke 3a3Ha4an0Ch, y cT. 233 KIIK Ykpainu sragyers-
€A PO MOXK/IMBICTb MPOHMKHEHHS O JKUTIA YM iHIIOrO BOJIOAIHHSA
0cobm 3a HOOPOBITBHOIO 3rOJOK0 BIACHMKA, IIPOTE HE MPOBENEHHA
B HbOMY 061IyKY 4n ornAny. Oco6mMBo aKTyaTbHOTO 3HAUYEHHA Iie
MO)Ke HaOyBaTy, KOV BJIaCHMKOM TAKOTO )XMT/IAa YU BOJIOZiHHA €
ofiHa 0c06a, a GaKTUIHO MPOXKUBAE B XUT/I — iHIIA.

ITpn HapaHHI JO3BOTY Ha NPOBeMieHHA OOLIYKY CIifdi cyaai 3a3Ha- AaBoKar:
YJalOThb B YXBajJlaX KOMY BiH Hajja€Tbcs, xoua mpsamo cT. 235 KIIK
YKkpaiHM, AKOI BCTaHOB/IEHI BMMOIM [0 yXBaau IIPO HalaHHA
JI03BOJIY Ha IIPOBeIeHHs OOIIYKY, Ije He Iepefi6aueHo™.

“Sk npasuno, yxsana cniaumx
CyA/AiB npo 0bWYK — Lie okpema
1eMa. MoxHa ckasatu nepenik
cniaumx, AKi BXOAATH B rpyny i
nuwyTh: “Hagaty 203Bin cnyxoosii
0c00i npoBecTi 06wyK”. KoMy

ITpn ubomy, Beyneped 4. 1 c1. 236 KIIK Ykpainu, HenmoopuHokuMu
€ BUIIAJKM, KON CIig4i Cynji 3a3Ha4aroTh, IO [JO3Bi/J Ha IpOBe-

IeHHs OOIIYKY HAaJAEThCS C/I[IOMY, IPOKYPOPY Y KPUMiHATBHOMY HagaT 4038in? Sk npasuno, y
IIPOBAIKEHHI, a 3a IX JOPy4YeHHAM — OIlepPaTUBHMM IIpaLliBHUKAM ™. HUX NEPeAOpYYAETLCA AKOMYCH

) ) onepy. Yomy? fAkuio cnigumi cyaas
Hapmanua cmiguumu cynpsmy [03BONTYy Ha IpOBeHeHHS OOLIYKiB JaB KOHKDETHOMY CJTiAY0MY a6o
OIEpAaTMBHMM IIpalliBHMKaM aKTMBHO KPUTUKYETbCA CTOPOHOIO JIECATBOM 3 HUX? H83p03yMin0. | ue
3aXICTY. BCE Y3aKOHHETLCA”.

Ha HegonycTuMicTb Takoro Bkasa i KacaujiiHui KpuMiHanbHuiA
cya BCY y nocranosi Jlpyroi cygooi nanatv Big 29 ciywa 2019 p.
y cnpasi No 466/896/17, 3asHaumwm: “[puitMatoun K AonycTuMi
OTPUMAHI BHACMIAOK NPOBEJEHHS 00WYKY A0Ka3W, anensiiiinmii cya
MoCNaBCA HAa HAsBHICTb Yy MaTepianax KpUMiHanbHOrO NPOBa)XEHHS
JIOPYYEHHS HA NpPOBEAEHHS 0OWYKY, BUAAHOIO CNiAYUM HA MiACTaBi
n. 3 4.2 ct. 40 KIK Ykpaitu BianosizHoMy onepatuBHOMY niapo3ainy,
Y 3B’13KY 3 YUM BKA3aB NP0 3aKOHHICTb NPOBEAEHOI CAiAYOI Ail; pasoM
i3 TUM, TaKuii BUCHOBOK He Y3roAXyeTbes 3 npunucam . 1 c1. 236
KMNK Ykpaiu, sxa He nepesbayae MOXAMBOCTI BUKOHAHHSA YXBanu
Npo Z103BiN Ha 0OWYK HiKUM iHWMM, OKpiM CRiAYOT0 Yu MPOKypopa.
Ha aymky cyay kacauiinoi iHcTaHuii, nonoxens n. 3 4. 2 ct. 40 KIMK
YKpaiHu npo HasiBHICTb Y CNiAYOr0 NpaBa A0py4aTy NPOBEAEHHS CiA-
YuX Aiil onepaTMBHUM NiAPO3AiNaM B AaHOMy BUNAAKY He MiANsranTb
3aCTOCYBAHHI0, OCKifIbKA NpAAMO CynepeyaTb BMUMOraM 3aKOHY L1040
nopsAKY NPOBEAEHHS 00wYKY”.

Tak, signosiaHo o yxsanu [lpyroi cygosoi nanatu KKC BCY sig 01 nwtoro 2018 p., npoBaaxeHHs
No 51-230km18: “Illo cTocyeThesl 10BOAIB 3aCyAXKEHOI0 NP0 HEAONYCTUMICTD, IK A0Ka3y NPOTOKOAY OFNAAY Mic-
LS NoAil, 0CKiNbKKM CyA0M HE HaZaHO BiANOBIAHOMO A03B0JY AS NPOBEAEHHS BKA3aHOI CNiAYoi Ail, TO BOHU HE
FPYHTYIOTbCS HA BUMOTax 3aKoHy. Jl0BoAv 3aCy/KEHOT0 Npo Te, L0 NPOTOKOA OFMISAY MicUs NOAiT € HEHANEXHUM
Ta HeJ0NyCTUMMM /10Ka30M, OCKiNIbKM He Byno J03B0AY CYAY Ha OINISJ XUTNA € HECMPOMOXHUMM.
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55/ YxBana criggoro cyazi 3apignoro parionsoro M. Cymn Bif 07 »xoBTHA 2015 p.y cripasi Ne 591/7109/15-k; yxsana criggoro cyzi Komakiscpkoro
paiionnoro cyny M. Cymn Bif 14 ciunsa 2016 p. y cripasi Ne 592/327/16-k; yxBana cigdoro cyani Muponiscbkoro paiionnoro cyny Kuiscbkoi
o6macri Bifg 19 TpaBHa 2016 p. y cripasi Ne 371/559/16-k.

56/ YxBana criguoro cyani Kueso-CaarommHcbkoro paiionnoro cyay KuiBcbkoi o6macri Bif 25 kBitHs 2016 p. y cripasi Ne 369/3858/16-k; yxsana
Bopucmninbcpkoro micpkpaitornoro cyny Kuiscpkoi obmacti Big 05 mucromaga 2015 p. y cipasi Ne 757/10488/15-x.
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3.4.3

Posb cnipyoro cyaAi w00 3any4eHHs eKcnepra
(npu3HayeHHs eKcnepTU3n)

3rigno 3i ct. 243 KIIK Ykpainn y pepmakuii 3akony Ne 2147-VIII Big 03 sxostHA 2017 p., mo Aidna 3
16 6epesns 2018 p. mo 16 >xoBTHA 2019 p. BK/IIOYHO, €KCIIEPT 3a/My4a€ThCA 32 HASABHOCTI MifCTaB A
IIPOBEfIEHH:A €KCIIePTU3M 3a NOPYYEHHAM CIif40oro CYAfAi 4M CyAy, HaflaHUM 3a K/IOIOTaHHAM CTOPOHU
KPMMiHaJIbHOTO NPOBaJ>KEHHS.

Biaaatoun 3anyyeHHs excnepra Ha pilleHH: CAiAY0ro cyaai, 3aKoH0AaBeLb
He nponucas NpoLecyanbHuX MexaHiaMiB oro peanisauji. Tak, y u. 2 c1. 244
KNK Ykpainu, fKkoto BU3HAYeHi BUMOTK 10 3MICTY KJIONOTaHHS NP0 3a1y4EHHS
excnepra Ta 0bcar matepianis (40Kasis) Ang 1oro NiATBEPAKEHHS, BiACYTHI
MeXaHi3Mu, AKi 0 HagaBanu MOXAMBICTb 3AIACHMTM NEPEBIPKY CRiAYMM
CYAJEH0 TOT0, Y4 He € 3aNyYeHHs eKcnepTa cnocoboM 3710BXMBAHHA Mpo-
LiecyaibHMMKM NpaBaM Ta 3aTATYBaHHS CTPOKIB A0CY/I0BOT0 PO3CJTiyBaHHS.

ITpu 1pomy, Ha BigMiHY Bif caigumx (po3IIYKOBUX) Aiif, B OCHOBi SIKMX JIKUTh BTPYYaHHA 41 0OMe-
JKeHHs TeBHMX KOHCTUTYLINIHUX IIpaB 0coOu, NpU3HAYEeHHsS Ta IPOBENEHHs eKCIepTMU3M He OOMexye
peaisaniio Oynb-AKNX KOHCTUTYLHHUX IPaB.

TakuM YuHOM, 3 BBEJEHHAM B Jjl0 HABEAEHOI HOPMM, OCKINIbKM CRiAYMiA
CyAAs He peanioBye QYHKLL CY/A0BOT0 KOHTPOIO, BiH CTAaE YACTMHOW J0-
CYA0BOT0 PO3CAiAYBAHHA Ta YXBAJIHE PillIEHHS CTOCOBHO NPOLLECY Ta TAKTUKK
PO3C/IiZyBaHHSA, TUM CaAMUM MOPYLLIYIOYM NPUHLMN BE3CTOPOHHOCT CyAY®.

ITosnuia caMmx CHif9ux CymjiB IIOM0 BifHECEHH: NUTAHHA PO NPU3HAYEHHA €KCIIEPTU3N [JO TIOBHOBA-
>KEHb CJIiIY0TO CYAJi € HEOTHOCTAHOIW.

Tax, opgHi cmimyi cympi BBaxkanu, o pos- ITpore 6inbIIicTh CiAYMX CYAAIB 3a3HAYAIOTH, IO TaKa
HIMPEHHA [TOBHOBa)XEHb CIIIYOTO CyAfi € byHKILiA cIiguoMy CyAAi He IpUTaMaHHA.
MO3UTUBHUM I KPUMiHAJIbHOTO IIPOBa-

JDKEHHS Ta CIpUsAE 10ro e(eKTUBHOCTI.

Cnipuwii cyaaa: Cnipyi cyaai:

“A Bce X TaKv BBaXalo, W0 AyXe A06pe, 10 “Hasiluo po3rnaaat KnonoTaHHs eKCNEpTU3m, AKILO CRiAYMiA

came YXBasot C/iA4oro cyAAi NPU3HAYaTLCs CYAAS HE Mae NpaBa HaBiTb 3MIHMTY abo JIONOBHUTY Lie KNIONOTaHHS
eKcnepTuan. Ane s BBaXalo, L0 Lie AYXE rpoMisaKo. AKUMCH uTaHHaM? Lle gakTyo npocto naneposa po6ota, Binbi

fAxuio 6 MoxMBO ByN0 OCKApXKyBaTH NOCTAHOBY HiYoro, sIKa 3aTAIye i y Hac 3abupae yac, i y cnigyoro 3abupae yac”.
C/1i/140r0 NPO NPU3HAYEHHS TA HE NPU3HAYEHHS _

CYA0BOi eKcnepTuan, ue 6yno 5 Mabyt, “EAuHe, 10 nepesipaemo, 10 BiOMOCTi AiCHO BHECEH] B
edexTvBHiwe. bo noku cniA4Mii noaacTb BiANOBIAHE EP/IP i uv TaKwit BuA excnepTuau B3arani NpU3HayaeThca B
KNIONOTaHHS, NOKW CNiAYNiA CYAAA PO3INAHE, npuiiMe KDUMiHa/IbHOMY NIPOBA/DKEHHI”.

BiZANOBIAHE PilllEHHS, NPOX0ANTH NEBHWIA Yac”.

“Hasiwo? Lo Mae cniauwii cyaas nepeBipuTy: v NPaBUIIbHO
CNiaYnii chopMyntoBas NuTaHHA? Bubaute, TYT BXE MUTAHHS
cniayoro. Excneptusa — e oaHe 3 Jxkepen Aokasis. | ue
npobsiema Tiei CTOPOHY, KA Lij J0Ka3n Xoye nogarn’”.

» o«

57/ AHanis 3aKOHOJABYOTO PeryIOBaHHs: IIOPANKY 3JiiiCHEHHs HOCYHOBOrO po3cCiifyBaHHA “mo” Ta “micnsa’ “mompasok’ JIo3oBoro mo
KpuminanbHOTo mporiecyanbHOTo 3akoHOaBCcTBa YKpainu™ / ABropcpkuit konektus: O. Banuyk, €. Kpanusin, B. Ilerpakoscbkuii, 3. CHMOHEHKO.

/1 http://bit.ly/2BLXk2A %C2 %A0.
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Ionoxenns 4. 1 ct1. 244 KIIK Ykpainn y pemakuii 3akony Ne 2147-VIII Bixg 03 xoBTHA 2017 p. HafawoTh
MOXK/IVBICTb KOXKHII 3i CTOpiH KPMMiHa/IbHOTO IIPOBAJKE€HHA, L0 i€ HE3a/IEKHO OJHA BiJl OMHOI, 3Bep-
TATVCh JIO CTAYOTO CYAAi 3 TOTOXXHMMY 260 MOAIOHNMY KJIOIIOTaHHAMM PO NMPU3HAYEHHS eKCIIePTH3H,
y TOMY 49MCTIi 32 TUM caMMM 260 HOAiOHNUM IpeaMeToM (TIepeTikoM 3allUTaHb) i IOfI0 TUX CaMUX 00 €K-
TiB, 1110 BXXe 3a/Ty4eHa iHIIO CTOPOHOIO.

OTXe, 3 N03uLyii CUCTEMM KPUMiHANbHO-NPOLIECYaNIbHUX TapanTiilt B6aYaeThes, 10 NepefaHHs BUPILIEHH: NUTaH-
HA NPo NPOBE/EHHS CY/0BOi BKCMEPTU3M 3 METOH 3an06iraHHA 3aTATYBaHHI0 CTPOKIB 0CY/0BOT0 PO3CAiAYBaHHS
CAiAYOMY CyAAi € HeeeKTUBHUM MEXaHi3MOM, @ TOMY, 0YEBMAHO, 3aiBUM i TAKMM, L0 06TXYE npoLec.

Oco6/mMBO ACKpaBoO Iie MPOSAB/AETbCA Y BUIAJKAX 3aTy4eHHs CIYOro CYAAi IO MpU3HAYeHHs eKcIlep-
TU3, AKi, 3 orAfy Ha 4. 2 cT. 242 KIIK Ykpainu, B 6yub—;1KOMy BUIIAJKY € 060B’I3KOBUMIL.

[linTBEp>KEHHAM HAa[IMipHOTO HaBaHTa)KEHHA Ha C/IiYMX CY[NiB BHACIifOK BiJHECEHHA [O IX IIOBHO-
Ba)Ke€Hb MPU3HAYEHHsI eKCIIePTU3 Ta BKpaill HM3bKOI ePeKTMBHOCTI TAKOrO KOHTPOIIO € i1 TOKa3HUKU
CYHOBOI CTaTUCTUKI.

Tak, BigmosigHo Ko “3BiTy cyniB mepioi iHcTaHLIT Ipo po3ryIAx MaTepialiB KpYMiHa/IbHOIO IIPOBAKEHHS
Ne 1-x 3a 2019 pix 3arajom posmiAHyTo 94 609 KIOIOTaHb IIPO IPOBEEHHA OOIIYKY XXWUT/IA Yy iHIIOrO
BOJIOAIHHA 0coOu. PimenHsaM cmifgoro cynpi i3 3a3HaueHOi KiIbKOCTI KJIONOTaHDb 5 746 mOBepHYTI, 69 712
3a70BOJIeH], y 15 279 BumajiKax y 3aOBOJICHH] K/IONOTaHHA Oy/I0 BiIMOB/IEHO.

3rigHo 31 “3BiTOM CyAiB IepIIOl iHCTAHLIT PO POSIVISLA MaTepiayiB KPUMiHATBHOTO MIpoBaKeHHs” Ne 1-k 3a
2019 pix 3aramoM posrisaHyTo 270 768 KIomnoTaHb PO NPOBENEHHA eKcrepTusn. PinennAM crigyoro cympi
i3 3a3HAYEHOI KiZIbKOCTi K10moTanb 2 874 nosepHyTi, 260 372 Kl10n0OTaHb (96,16 % Bipg 3aranbHOL KiTBKOCTI,
1o nepedyBaa Ha po3I/LAAi) — 3afoBojeHi, i Tinbku y 5 839 (2,15 % Bix KiIbKOCTI pO3IIAHYTHX) BUIIAI-
KaX — BiJIMOBJIEHO y 3aJJ0OBOJIEHH] BiIlIOBIJHOTO K/IOIIOTAHHS.

I3 3akonom Ne 187-IX Big 04 >xoBTHs 2019 p. “TIIpo BHeceHHs 3MiH [0 [esAKUX 3aKOHOJABYMX AKTIiB
YKpaiHM I0J0 BIOCKOHA/IEHHSA OKpPeMMX IOJIOKEHb KPVMMiHA/JIbHOTO IpPOLeCyaJbHOTO 3aKOHOJIaBCTBA
0 HabpaB YMHHOCTI 17 >k0oBTHA 2019 p., IpU3HAYEHHs eKCIIepTU3M B KPUMiHA/JIbHOMY HpPOBAKEeHHi
3a3HaJI0 KapAMHaIbHUX 3MiH.

Bignosiznno fo ct. 243 KIIK Ykpainu B pegakuii 3akony Ne 187-1X Bix 04 >xoBTHA 2019 p., mpaBo 3amy-
YeHHS eKCIlepTa HaJlaHO CTOPOHaM KpPUMiHaJTbHOTO IPOBA/KEHHs, K OOBMHYBAueHHIO, TaK i 3aXUCTY,
HAaBiTh SIKI[O MOBA Jifie TPO 06OB’A3KOBY €KCIIEPTH3Y.

IIpu ubomy, sik BusHauae 4. 1 ct1. 244 KIIK Ykpainm B Tiit ke pefakiii, IpoBefjeHHA eKCIIepTU3N MOXKe
OyTu mpusHaueHe i pillleHHSAM CIifY0OTO CYAAi 3a KJIOIOTAHHSIM CTOPOHM 3aXMCTY 3a HAsBHOCTI IBOX
060B’I3KOBIX YMOB:

1) pmna BupillleHHA NUTaHb, IO MAIOTh iCTOTHE 3HAYeHH:A I KPUMMiHAJIbHOTO IPOBAJKEHHH, HeoO-
XifiHe 3aTy4eHHs eKCIIepTa, IIPOTe CTOPOHA OOBMHYBaYeHH:A He 3ay4nIa 1oro abo [yid BuUpilleHHA
3aJIy4eHUM CTOPOHOI0 OOBUHYBaUeHH: eKCIIePTOM IIOCTABJ/IeH] 3alIMTaHHS, 110 He JO3BOJIAIOTD JaTh
HIOBHUII Ta HAJIeKHMII BUCHOBOK 3 IIMTaHb, /I 3 ACYyBaHHA AKUX HeOOXiJHe IIPOBEIeHHA eKCIIepTH-
31, ab0 iCHYIOTb JOCTaTHI IiICTaBM BBaXKaTy, IO 3a/Ty4eHNII CTOPOHOI OOBMHYBAueHHS €KCIIepT
BHAC/TiIOK BiICyTHOCTI y HbOTO HEOOXiJHMX 3HaHb, yIIepePKeHOCT] UM 3 iHIIMX IPUYMH Ha/JacTh a60
HaJ/laB HETIOBHMII 91 HENPABWIbHUI BYCHOBOK;

2) CTOpOHA 3aXMCTy He MOXKe 3Qy4UT! eKCIepTa CaMOCTIiifHO Yepe3 BiICYyTHICTh KOWITIB 4y 3 iHIINX
00’€KTMBHUX IIPUYNH.

58/ Kanymna O. IIpo [oLinbHICTH 3a/MydeHHsA €KCIepTa CAig4YmMM Cyffelo y KpuMinambHOMy mporeci // https://barristers.org.ua/news/pro-
dotsilnist-zaluchennya-eksperta-slidchym-suddeyu-u-kryminalnomu-protsesi/.
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Otxe, i3 HabpaHHAM 17 xoBTHA 2019 p. unHHOCTI 3akoHOM Ne 187-1X Bim 04 >xoBTHA 2019 p., ponb
CTiTY0TO CYAJi B 3a/[y4eHHi eKCIIepTa 10 KPMMiHa/JIbHOTO MPOBA/KEHH:A TOBEPTAETHCA IO CIIPAB/i KOHT-
POJIIOIOYOI, a caMe B JI0Or0 KOMIIeTEeHIIii 3a/IMIIaeTbcA PUMYCOBe 3aTydeHHA 0COOM I IPOBeEfieHH
Me[IYHOI a00 ICUXIaTpUYHOI eKCIePTU3Y, @ TAKOXK CIPUAHHA CTOPOHI 3aXNCTy B 3ay4eHHi eKcrepra
B TVX BUIIAJIKaX, KOJIM 3aXMCT CaM He 3aJy4MB eKCIepTa 3 00’€eKTMBHMX IIPUYMH, & CTOPOHA OOBMHYBa-
YeHHs He ITPU3HAYAE eKCIIepTa YM HasABHi 0OCTaBMHU [/ CYMHIBY Y BUCHOBKY €KCIIEPTH3M, IIPOBEJEeHOI
CTOPOHOIO 3aXMCTY.

344

Posb cnigyoro cyaAi y 3bupanni AoKasis
CTOPOHOI0 3aXMUCTY, NOTEPNi/IUM

Cr. 42 KIIK Ykpainu cTOpoOHi 3aXICTY, a caMe IifIo3pIoBaHOMY, OOBMHYBaueHOMY, HaJJaHO IIPaBo 30upa-
TU Ta NOJABATU CIiTYOMY, IPOKYPOPY, CILiYOMY CYALi JOKa3N.

KIIK VYkpainu opnHi€ro i3 saraibHMX 3acaji KpMMiHAa/IbHOTO NPOBAaj)K€HHA BM3HAueHa 3MarajbHiCTb
CTOpiH Ta cBOOOAA B IIOfIJaHHI HMMU CYAY CBOIX [OKa3iB i y HOBeleHHI Iepef CYOM iX NepeKOHINBOCTI.
3okpeMa, 4. 2 cT. 22 KIIK YkpaiHnu, sAKka pernaMeHTye 3a3HadeHMII NPMHLUI, BU3HAYa€, 1[0 CTOPOHU
KpMMiHa/IbHOTO IIPOBA/KeHH MAIOTh PiBHI IIpaBa Ha 30MpaHHsA Ta IIOJaHHA JI0 CYAy pedell, JOKYMEHTIB,
iHmMX KOKas3iB, KIOIIOTaHb, CKApI, a TAKOXK Ha peaji3alilo iHIINX IpolieCyaJbHNX MpaB, IepefdadeHnx
nuM Komexcom.

Mpote Hapasi CTOPOHA 3aXMCTY MaE MEHLMIA 06CAT IHCTPYMEHTIB Y 30MpaHHi
JI0Ka3iB MOPIBHAHO 3i CTOPOHOK 00BUHYBAYEHHS.

3aXVCHUK, TOTepIIi/nit, BifnoBigHo mo 4. 2 cT. 93 KIIK Ykpainn, MaoTb IpaBo 30MpaTyt JOKa3! LIIIXOM
BUTpeOYBaHHs Ta OTPMMAaHHA Bifi OpraHiB Jiep>kaBHOI BIafiy, OPraHiB MiCI[eBOr0 CaMOBPsYBaHHS, ITifI-
IIPMEMCTB, YCTAaHOB Ta OpraHisanii, cny>1<6OBMX Ta (bisquI/lx 0cib pedeit, Komiit TOKYMEHTIB, BiJOMOCTeI,
BMCHOBKIB peBi3iil Ta aKTiB epeBipOK, a TAKOX LUIAXOM 3[i/ICHEHHS iHIINX [iif, sIKi 3faTHI 3a0e3meunT
IIOflaHHA CY[y HaJI&KHMX i JOIMyCTUMUX JOKa3iB.

Skujo no6poBinbHA BUAada pedert, JNOKYMEHTIB, BiZJOMOCTENl HEMOXX/IMBA, TO CTOPOHA KPMMiHA/JIbHOTO
IIPOBA/)KEHHA MOXKE 3BEPHYTUCH [0 CHiIYOTO CYZAJi 3 KIOIMOTAaHHAM IIPO TMMYAaCOBUI NOCTYII IO peyveil
i pokymenTiB (cT. 159-166 KIIK Vkpainm). IIpaBo 3axucTy Ha 3BepHEHH: 0e3II0CEPeSHbO IO CIIi[Y0TO
CYAZi i3 3a3HaYeHMM K/IoNoTaHHAM 3akpinneHe 4. 1 ct. 93 KIIK Ykpainn.

3 ornsay Ha 3rajaHi NONOXEHHS NPOLLECYaNbHOTO 3aKOHY Ta MONOXEHHS
ct. 9 KIK Ykpainu, cTopoHa 3axucty npu 30MpaHHi J0Ka3iB He HajineHa
npaBoM NpoBOAWTK CAiAYi (po3wykosi) Ail, HernacHi cniayi (po3wykosi)
Ail, OCKINbKW L BMK/YHA KOMNETEHLis CAiAY0ro Ta NpoKypopa, npote
3aKOH Hajae NpaB0 MiJ03PHBAHOMY, Or0 3aXMCHUKOBI iHiLliBaTX NpoBe-
AEHHA 3a3HAYEHUX Aii WAAXOM NOAAHHA CNiAYOMY, NPOKYPOPY BiANOBIAHUX
KnonoTaHb, SIKi NOBMHHI ByTU PO3INAHYTI B CTPOK He Oinblie TpboX AHIB 3
MoMeHTY noganus (4. 1 c1. 220 KIK Ykpaiuu).
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TapaHTi€lo JOTpUMaHHA IPaB CTOPOHM 3aXNUCTY, AKa 3[aTHA YOe3NeunTy Bif 6e3is/IbHOCTI CTOpOHM 06-
BUHYBa4YeHHs LIOJ0 PO3I/IAAY TAaKOrO K/IOMOTaHHA a00 HEOOIPYHTOBAHOI BiIMOBM B J10T0O 3a/{0BOJIEHHI,
€ TIPaBO OCKAPXXUTYU CTIAIOMY CYAA1 6€3IiAbHICTD CTiAI0ro, IPOKYpOpa, a TAKOXX ITOCTAHOBY C/TiYOTO,
IPOKYypopa IpO BiIMOBY B 3a/J0OBOJICHHI KJIOIIOTQHHS IIPO IPOBENEHHA CIiguux (pOsIIyKOBMX) At
HeIIaCHMX CIipunx (posmykoBux) miit (4. 3 ¢1. 93; 1. 1, 7 4. 1 ct1. 303 KIIK Ykpainm).

BignosigHo o “3BiTy cyaiB meprmoi iHCTaHIIl Impo po3I/sLA MarepianiB KpMMiHATbHOTO IIPOBA/PKEHHS
Ne 1-x 3a 2018 pik 3aramom po3rsaHyTo 91 567 ckapr Ha Ail, pilieHHs 4y 6e3is/IbHICTD CTIAY0ro, MPOKypPOo-
pa Ta iHmuUX oci6 mif Yac JOCYA0BOrO pO3CIigyBaHHS.

I3 3arazpHOI KiNbKOCTI CKapr, 110 mepebyBany Ha pos3IIAAi criggoro cyani B 2018 poui, 76 980 ckapr crTocy-
Ba/INCh OCKap)KeHH: 6e3[isIbHOCTI cifaoro, mpokypopa (70 845 ckapr 6yau posrisHyTi, 3 Hux 32 861 — i3
BIHECEHHAM pillleHH: PO 3a0BOJICHHSA CKapriu).

3HaYHO MEHIIOI0 € Ki/IbKiCTh 3BepHEHb IIOfI0 OCKAp)KEeHHs PillleHHA CHi4yoro, IpOKypopa Ipo BiIMOBY B
IpOBefieHH] cmifunx (posIIyKOBMX), HEMIACHUX CTiguux (posumykoBux) piit. Tak, y 2018 poui Ha posrsapni
CMipuux cynmis mepebysaso saragom 2 216 ckapr, 3 HUX posmiaHyTo 1 934 ckapru (105 ckapr HOBepHYTI,
706 — 3a70BOJIEH], Y 3aJ0BOJIEHH] BUMOT 10710 791 cKapru BiMOBJ/IEHO).

TakuM ymHOM, NepeBaXHO CTOPOHA 3aXMCTY MOXE OTpPUMATH
JI0Ka3u Nuie onocepeaKoBaHo, T06TO peanisyyu npaso Kio-
noTaTv nepes, C/iZlMM, NPOKYpopoM abo cRiayum cyazet npo
NPOBEAEHHS TUX YW iHWIMX NPOLLECYaNbHUX AN Ta OCKaPXY4u
BiZIMOBY Y X NpOBEAEHHI A0 CMiAY0ro cyAAi. 3anpoBaJ)XeHHs
napanenbHoro aJBOKATChKOro Po3ciAyBaHHA, Npo Ake barato
POKiB WwWNOCA Y HPUANYHIA niTepatypi (30Kpema, WAAXOM
CaMOCTIifHOT0 MPOBEJEHHS aABOKATOM CAiAYMX Aii), B YKpaiHi
TaK i He Biabynoca®.

Mpote ECIJ1y cutyauii HasBHOCTI y CTOPiH NPOBAZKEHHS Pi3HOTO

00cAry NOBHOBaXEHD W00 30MPaHHA J0Ka3iB He 6aunTh AMCKPU-

MiHaLji 3 ornsiAy Ha Te, WO BUX0AAYM 3i 3MicTy cT. 6 KonBeHuii,

MpaBo KOXXHOTO HA 3aXUCT XOAHUM YMHOM He A0NYCKAE 00MEXEHHS

JiepXaBy y BMOOpi npaBoBMX 3ac0biB i iX peanisauii nig yac 3su-

HyBayeHHs. ECI1JT BukopucToBye npuHUMN “piBHOCTI 30poi”, AKMiA

nepeAbayae, WO KOXHIA 3i CTOPIH NOBMHHA OYTM HajaHa poO3yMHa

MOX/IMBICTb NMPEACTABNATM CBOW MPaBOBY MO3WLLK, BK/0YaHYX

CBOI J0Ka31 TaKUM YWHOM, 11106 BOHA HEe byna nocTaBeHa B 3HaYHO .

MEHIL BMTiIHE CTAHOBMLLE, HiX iHWa cTOpoHa®, Cnigumit cyans:

“[PliBHicTb 3abe3neyyeThbes, 30KpeMa,
PiBHEM A0CTYNY A0 BiACTONBAHHS CBOEI
BonHouac cepe caMmx CTi[4MX CY/IiB 3aTUIIAIOTHCS CITip- ﬂg3l'1llll — 3bupanHs Aokasis. flk cTopona
HYMM NUTAHHA LIOAO 3a0e3ledeHHs PIBHOCTI CTOPIH Ha 0UBMHYB4EHHA, Tak | CTOPOHa 3aXMCTY Mae
. . L. npaBo 3sepratuca Ao CniA41x cyaais 3
cTapii gocypmoBoro poscimifysanHa. Tak, ogHi cyaai mig gac

K/10N0TaHHAM Npo BMTpeﬁyBaHHfl JI0KasiB,
nposefieHnX (oKyc-Tpyn 3asHadamy, mo Hopmamu KIIK PO TUMYACOBMIA AOCTYN A0 peveil Ta

YkpaiHu Hapasi JOCTaTHBO 3a0e3MevYeHo 1eil TPUHIIATL JOKYMeHTiB”.

59/ OcranHA crpoba — Npe3neHTChbKMIT TpoekT 3akoHy “IIpo ajBoKaTypy Ta ajBOKATChKy JisAnbHICTD” Ne 9055 Bif 07 moToro 2019 p., AkuM
nepen6avanach pedopmMa afBOKATYpy Ta PO3UIMPEHHSA MOXIMBOCTEN CTOPOHMU 3aXUCTY B KPMMiHa/IbHOMY HPOLeci, 30KpeMa CaMOCTiiTHOro
IIPOBeJIeHHs OKpeMuX Cigunx fiit. ITpoexT 6yB BifK/mMKaHuit cy6’ €KTOM IpaBa 3aKOHO/ABYOI iHiliaTuBy 1if Kidenp po6oTn VIII ckamkaHHA
BepxosHoi Paju Yipaiuu // http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=64557.

60/ Pimenns €CIUI y cipasi “Pokkos nporu Pocii” (Rozhkov v. Russia) Big 31 sxoBTHs 2013 p., 3asBa Ne 64140/00.
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Cnipuwii cyaaa:

“[PJonb eauHa cyay — Lie BCTaHOBUTH
00’€KTUBHY iCTUHY i HaZaTh MOXJIMBICTb

B piBHOMY A0cTyni 40 Lboro. To6To, AKuWL0
nepezbayeHo AKech 3a0e3neyeHHs B
KpUMiHaNbHOMY NPOBaJXKeHi A0Ka3is, e
CTOpOHA 00BUHYBAYEHHS 3BEPTAETLCS, TO TOYHO

TaKi XX npaBa NOBMHHi BYT! Y CTOPOHM 3axucTy”.

Cnipuwii cyaan:

“[TIvT Tpoxu obmexeHi npaBa noTepninux,
TOMY W0 notepnini camoctinHo no KMK
Ykpaiu He MOXYTb 3BEPTaTMCA 3 KNOMOTAHHAM
npo TMMyacoBuit Aoctyn. Tisbku B 0AHOMY
BUMAZKY, AKWLO NPOKYPOP BiAAMOBUBCS Bif,
00BMHYBAYEHHS, TOAi BiH CTAE CTOPOHOK
KPUMiHanbHOro NPOBaKEHHS, B JaHOMY
punagky KMK Ykpainu Tak Bunucanmii, wob
Ti/IbKW 3aXWLLaTH npaBa 00BUHYBAYEHHA".

138

IIpoTe iHmMMMM choifyuMM CyAnAMM TPUHLUI PiBHOCTI
CTOpIH CIIPUIIMAETHCS OYKBAIBHO.

OpHak 30BCiM iHakIIa cuTyalid 3 IpaBaMy IOTEPIN/IOro,
[0 CTOCYIOTbCS 30MpaHHA 0Ka3iB, Ha IO TAaKOX 3BepTa-
I0Tb yBary CIifdi cyjmi.

Tak, 1. 19 4. 1 ct. 2 KIIK Ykpaiau go cTopiH KpuMiHab-
HOTO IIPOBA/PKEHHA IIOTEpIi/Ioro BifHECEHO 3 YMOBOIO —
“morepminmii, Oro MpefCTaBHUK Ta 3aKOHHMII MIPENCTaB-
HMK Y BUIIAfIKaX, ycTaHoBIeHux ImM Kopexcom™ Takui
Bunagok KIIK Ykpainm mepepm6auennii Tinbkm ogMH — y
pasi BiAMOBM NpPOKypoOpa Bif MiTPMMaHHA JEep>KaBHOTIO
o6BuHyBaueHH: (cT. 340 KIIK Vkpaiun), i Toit cToCyeThCA
cTagii CymoBOrO pO3ITIALly Ta He PO3MOBCIOMKYETbCA Ha
IOCyI0Be pO3CIifyBaHHS.

BianosiaHo, notepninni i He MoXe 3BEPHYTMCbL A0 CAiAY0ro
CYAAI 3 K/IOMOTAaHHAM NPO TUMYAcoBMW A0CTYN A0 peyen i
JIOKYMEHTiB, CaMOCTi#HO abo 3a pilleHHAM cniayoro cyaai
3a/ly4nT eKcnepra ANs NPOBEJEHHSI EKCNEPTU3M, OCKIbKU
TaKi mpaBa NpOLLECYaNbHAM 3aKOHOM HAAAKTLCA NMWE CTO-
poHaM KpuMiHanbHoro nposazxeHns (ct. 160, 243, 244 KK

Ykpaihu).

Bupimyroun BifNoOBigHi KIONOTaHHS, CAif4i CyAni BifMOB-
JIAIOTH B 1X 3aJIOBOJIEHHI, MOCUIAI0YNCh Ha HEHA/NEeXXHICTb
Cy0’eKTa 3BepHEHHS.

Tax, yxBanoto crifgoro cyani KomyHapcbkoro paitoHHOTO
cyny M. 3amopixoka Bifg 30 nmucromama 2018 p. y copasi
Ne 333/3082/18 sanumieHo 6e3 3aOBOIEHHS K/IOIIOTAHHS
IIOTEPII/IOrO PO TUMYACOBUI JOCTYIL O pPeden i JOKy-
MEHTIB, OCKIJIKV ITIOTEPIININIL HE € CTOPOHOI0 KPMMiHA/Ib-
HOTO IIpOBaJKeHHA®.

YxBanorw cnifgoro cynji JJHIIponeTpoBCchbKOro pailoHHO-
ro cyny JuinponerpoBcbkoi obmacti Bix 10 Bepecus 2018
p. y cupasi Ne 175/4176/17 BinMOB/IeHO B 3aJOBOJIEHHI
KJIOIIOTAHHA MOTEPIIIOT0 PO HalaHHA TUMYACOBOIO JO-
CTYIIy IO PeYelt Ta JJOKYMEHTIB. Criganin CYA[s 3a3HAYMB,
110 ITOTEPIIINIA, K yYaCHUK KPUMiHa/JIbHOTO IIPOBAJKEH-
Hs, He HaJliIeHNii TPaBOM 3BepTaTUCA [0 CIi40To Cynji
3 KJIONMOTAaHHAM PO TUMYACOBMII JOCTYI [0 pedeii Ta
TOOKYMEHTIB, B mopAAKy cT. 159-166 KIIK VYkpainu, npn
LIbOMY IIOTEPIILINIT MOXKe Peajli3yBaTy CBOI IpaBa I yac
JIOCY[JOBOTO PO3CIi/lyBaHHA LUIAXOM iHIillifOBaHHA IIepeq,
CHIiJ4MM 3BEPHEHHA [I0 CIiJ4Oro Cymji 3 BifIOBiIHUM
KJIOITOTaHHAM®.

61/ YxBama cmiggoro cyani KomyHapchKoro pailoHHOTO Cymy M. 3amopiXxoxs
Big 30 mucromaza 2018 p. y cipasi Ne 333/3082/18 // http://reyestr.court.gov.ua/
Review/78395007.

62/ VYxBama cmipguoro cypai  JIHIDpOHmeTpPOBCBKOTO  PaifOHHOTO  Cymy
JTuinpornerposcbkoi obmacti Bix 10 BepecHs 2018 p. y cipasi Ne 175/4176/17 //
http://www.reyestr.court.gov.ua/Review/77918100.

BoaHoyac Ha npakTALi HENOOAMHOKMMM € BUMAAKM, KOAW CRiAYi cyandi
33/10BOJILHATL K/IOMNOTAHHS MOTEPNiNoro Npo 3any4yeHHs EKCnepTa, Lo
CBiZl4MNTb MPO BIACYTHICTL CEPeA CNiAYMX CYAAIB EAMHOI0 PO3YMIHHA CTaTy-
Cy notepninoro Ta obcsary iforo npas.

Tak, yxBanoro caifgoro cyppi XMeTbHMIIBKOTO MiCbKpallOHHOTO
cyny XmenbHuipkol obmacti Big 06 rpymua 2019 p. y cmpasi
Ne 686/31745/19 4acTKOBO 3aJOBOJNEHE KIONOTAaHHA IOTEPIiol
PO TUMYACOBUI TOCTYII IO pedell Ta JoKyMeHTiB. Crigunii cyansa
3a3HAYMB, 10 JOKYMEHTH, JOCTYII IO AKUX IIPOCUTD HaJlaTU CTOPO-
Ha, y CYKYIIHOCTi 3 iHIIMMM peyaMI Ta JOKYMEHTaMM KpMMiHa/lb-
HOTO IIPOBAJPKEHHA, MalOTh CyTTE€BE 3HAUYEHHA JI/I1 BCTAHOBJIEHHA
BOX/IMBUX OOCTaBMH y KPUMIHAJIBHOMY IIPOBAKEHHI Ta MOXYTb
6yT1/[ BUKOPUCTAHI K I0Ka3 y KPUMiHAJIbHOMY HpOBan)KeHHi“.

AmnajoriyuHe pilleHHA 3a KJIONOTaHHAM IIOTEPIINIOTO yXBajieHe
17 rpypua 2019 p. cniguum cyppero JJOBIMHIIBCHKOTO PailoOHHOTO
cyny M. Kpusoro Pory [lninmpomerpoBcpkoi obmacti y crpasi
Ne 211/7835/1964.

Amnaris IpaBOBOI0O CTaTyCy HOTEPII/IOrO sIK CTOPOHY KPMMiHa/TIbHOTO IPOBA/KEHH:A Y 3a3HaYeHNX yXBa-

JIaX HE HaBeI[eHI/II?I.

DaKTUYHO X TTOBHOBAXEHHS CII[YOr0O CyAAi O[O0 CIPMAHHA HOTEpHioMy y GopMyBaHHI JJOKa30BOI
0a3y y KpuMMiHaTbHOMY IIPOBAJKEeHHI 3BOAATHCS BUKIIOYHO IO PO3IJIAAY CKapr Ha pillleHHsS CTigdoro,
IIPOKypopa Ipo BiMOBY B 3aJ0BOJIEHHI KJIOIIOTAHHS PO IPOBeAeHHs CTiguux (posimykoBux) aii (. 7

4. 1 c1. 303 KIIK Ykpaiun).

63/ YxBana cmigdoro cyani XMenbHUIIBKOrO MiCBKpaifoHHOTo cyay XMenbHMIbKoi obmacti Bif 06 rpyausa 2019 p. y crpasi Ne 686/31745/19 //

http://www.reyestr.court.gov.ua/Review/86170589.

64/ YxBama criggoro cyani JJoBruHijiBcpkoro paitoHHoro cymy M. Kpusoro pory JIninponerposcbkoi obmacti Bif 17 rpyansa 2019 p. y crnpasi

Ne 211/7835/19 // http://reyestr.court.gov.ua/Review/86370625.
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3.5

3ACTOCYBAHHSA 3AX0AIB
SABE3NEYEHHA KPUMIHAJIbHOIO
NMPOBAJ)KEHHS

3.5.1

3aranbHi NoNoXeHHA W00
3aCTOCYBaHHA 3aX0AiB 3abe3neyeHHs

KpUMiHaIbHOTO NMPOBAJ)KEHHSA

3axony 3abes3ledyeHHs KPUMIHAIBHOTO IPOBA/PKEHHSA — I Ile-
penbadeHi KpUMiHA/TbHO-TIPOLIECYaIbHUM 3aKOHOM ITIPOIIeCyabHi
3aco00M [iep)KaBHO-IIPAaBOBOTO IIPUMYCY, IO 3aCTOCOBYIOTHCA
YIOBHOB&)XEHUMM Ha Te opraHamm (IIOCafioBUMM ocobamm), AKi
3[I/ICHIOIOTh KPMMiHa/IbHE IPOBA/KEHHSA, Y YiTKO BM3HAYEHOMY
3aKOHOM HOPSZIKY CTOCOBHO 0Ci0, KOTpi 3a/y4aroTbCs [0 KpUMi-
HaJIbHO-TIPOIIeCYa/IbHOI [IiANIBHOCTI, A/ 3amo6iraHHA Ta IPUIIN-
HEHH iXHIX HelpaBOMIpHMX Jiil, 3a0e3Ie4eHHs BUABICHHS Ta 3a-
KpiIJIEHHA IOKa3iB 3 METOI0 JOCATHEHHA Ji€BOCTiI KPMMiHAJIbHOTO
IIPOBaKEHHS.

Bigmosigso fo ct. 131 KIIK Ykpainu 3axopamu 3abesnedeHHs Kpui-
MiHaJIbHOTO IIPOBA/KEHHA €:

1) BUK/IVK CTigYuM, IPOKYpPOPOM, CYAOBMIT BUK/IVK i IpUBif;

2) HaK/IafileHHsI TPOLIOBOTO CTATHEHHS;

3) TMM4YacoBe OOMeXXeHH: Y KOPYCTYBaHHI CIlellia/IbHUM IIPaBOM;
4) BiICTOpPOHEHHS Biff mOcay;

4-1) TMMYacoBe Bi[CTOPOHEHHS CYA/i Bifj 37iJiICHEHHS IPaBOCYAMS;

5) TMMYacOBUII JOCTYIH JIO pedeil i JOKyMeHTiB;
6) TMMYacoBe BUIy4YeHHA MaliHa;

7) apelT MariHa;

8) 3aTpumaHHs 0co0Ou;

9) 3ano6iXHI 3ax0omuL.

BupilieHHs NMTaHHA IOAO 3aCTOCYBAaHHS 3aXOAiB 3a0esledeHHs KPMMIiHAJTbHOTO IPOBA/PKEHHS IIe-
PEBaXHO BifjHeCeHe [0 MOBHOBA)KEHb C/IYOTO CY/A/i, OKpIiM 3[i/iICHEHHA BUKINUKY, 3aTPUMaHHA 0COOM
0e3 yXBa/nu CIi[90TO CYAAi, 3AiJICHEHHS TMMYacOBOTO BWIYYEHHs MajlHa, TMMYacOBOTO Bi[CTOPOHEHHS
Cynji Bif 3AiliCHEHHS IIPaBOCYAAA Ta B JAeAKNUX BUIAJKaX — TUMYACOBOTO OOMEXEHHs Y KOPUCTYBaHHi
CreliaJbHUM IIPaBOM.

Y 2019 poui Ha po3rAAi cniguux cyniis nepebysano 430 609 kio-
HOTaHb IIPO 3aCTOCYBaHHs (CKacyBaHHs 3aCTOCOBAHMX) 3aXOJiB
3a0esIeueHHs] KPUMIHATbHOTO IIPOBA/PKEHHs, 3 HMUX POSIJIIHY-
To — 415 475, y Tomy uncni 3agosoneno — 331 310.

[IpaBoBOIO Mi/ICTaBOI0 3aCTOCYBaHHA 3aXOfiB 3abe3Ie4eHHS KPUMIHAIBHOIO IPOBA/PKEHHS € yXBajla
cmiggoro cyani abo cyay, 3a BUHATKOM BUIA/KiB, nepenbadennx KITK Ykpaiun, mo 3akpinnene ct. 132
KIIK Ykpainn, sKa Tako)X BU3HAYa€ 3ara/ibHi IIOMOXKEHH LIOA0 IX 3aCTOCYBaHH:A. 3a/IeXKHO Bif ocobmu-
BOCTeJl TOTO 4M iHIIOTO 3aXOAy BOHM MOXXYTb KOHKPeTM3YBaTUCA B HOpPMaX, SIKi pery/IiolTh MOPSIOK
3aCTOCYBaHHS OKPEMUX 3aXOJiB 3a0e3IedeHHs .

Jlns oujiHi0BaHHA NoTped J0CYA0BOT0 PO3CNiAYBAaHHA CRifyui cyaas abo
CyA 3000B’d3aHi BpaxyBaT MOXAMBICTb 0e3 3acTOCYBaHHA 3axojy 3abes-
NeYyeHHA KPUMIHANBLHOTO NPOBAZA)XEHHA OTPUMATK pedi Ta AOKYMEHTH, AIKi
MOXYTb OYTU BMKOPMCTaHI MiJi Yac CY/J0BOTO PO3rNSAY ANA BCTAHOB/EHHS
00CTaBMH Y KPUMiHANbHOMY NPOBAAKEHH.

BiznosizHo A0 y. 3 cr. 132 KIMK Ykpaiku He AonyckaeTbca 3acTOCYBaHHA 3aX0/iB 3a0e3ne4eHHs KpUMiHanbHOro
NPOBAKEHHA, SKILO CAiJYWIA, NPOKYPOP He J0BEJe, Lii0:

1) icHye 0brpyHTOBaHa ni03pa WOAO0 BYMHEHHS KPUMiHANLHOTO NPABONOPYIIEHHS TaKOT0 CTYNEHS TSXKOCTI,
10 MOXe byT! niAcTaBol ANS 3aCTOCYBAHHA 3aX0AiB 3a0€3NeYEHHS KPUMiHAIbHOTO NPOBAJXXEHHs (30KpeMma,
ct. 299 KIMK Yxpainm nepesbayae, wo nig yac A0cyA0B0ro po3ciisyBaHHs KpUMiHaAbHUX NPOCTYNKIB He Aonyc-
KaeTbCA 3aCTOCYBAHHA 3aN00DKHMX 3aX0/iB Y BUTNAAI A0MALLHBOTO apewTy, 3acTaBu abo TPUMaHHA Nij, BapToi0);

2) noTpedu A0Cy0B0T0 PO3CAiAYBaHHA BUNPABAOBYIThL TaKMil CTYNiHL BTPYYaHHs Yy NpaBa i cB0boAu 0cobu, npo
AKUIA iZ1IETbCA B KNONOTAHHI CNiZYOro, NPOKypopa;

3) Moxe OYTV BMKOHAHe 3aBJaHHS, ANA BUKOHAHHA AKOTO CAiAYMA, NPOKYPOP 3BEPTAETHCA i3 KIOMOTAHHAM
(c1. 132 KNK Yxpaitm).

Tema 3axoaiB 3abe3neyeHHs KPUMiHANbHOIO NPOBAAXEHHS € A0CUTb 00’EM-
HOW, TOMY B LIbOMY J0C/iKEHHI MW 30CEpPeaUMOCh HA OKPEMUX 3 HUX —
apewTi MaliHa Ta 3acTOCYBaHHI 3anobiXHOro 3axoAy Y BUINAAI TPUMaHHS
niJ BapTOK AIK TaKMX, Nij Yac AKMX 3AiHCHIOETbCA HAHbiNbLe BTpYYaHHs Y
npasa i cB0boAM 0coby.
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3.5.2

ApewTt ManHa

Bignosigno fo 4. 1 cT. 170 KIIK Ykpainu apemirom MajiHa € TMMYacoBe, 0 CKACYBaHHS Y BCTAHOBJIEHO-
My 1M KopekcoM mopsziky, mo36aBieHHs 3a YXBa/IO0 CIif90ro CyAai abo cyay ImpaBa Ha Bif4y>KeHHs,
PO3TOpsAKeHHs Ta/ab0 KOPUCTYBAaHHA MailHOM, IIOJO SIKOTO iCHYE CYKYIIHICTb IiJICTaB Yi PO3YMHMX
Hij03p BBa)XaTH, 1[0 BOHO € JJOKa30M 3/I0UNMHY, IJIsATae CIelianbHil koHdicKamii y migo3poBaHoro, 06-
BUHYBA4€HOT0, 3aCY/PKEHOT0, TPeTix ocib, koHpickamii y IopuandHoi ocobu, A/ 3abesnedeHHs LUBiIb-
HOTO TT030BY, CTATHEHH: 3 I0PUAVYHOI 0CO6M OTpUMaHOI HeITpaBOMipHOI BUTOIM, MOXK/IMBOI KOH(picKaril
MaliHa. ApellT MaiiHa cKacoByeTbcA y BcTaHoBneHoMy KIIK Ykpainu nopsApnky.

3rigHo 31 “3BiTOM CyAiB mepuIoi iHCTAHI{I PO PO3IIsA MaTepialiB KPUMIiHATBHOTO MpOBamKeHHss Ne 1-x
B 2019 poni Ha posmiAfi cmifuux cypnis nepedysano 83 453 KIOHNOTaHHA IIPO apellT MalfHa, 3 AKUX pO3-
rAAHyTi 82 165 KonoTanb. PilleHHAM ClTigyoro cyafi i3 3asHadeHoi KibKOCTi K71onoTaHb 6 387 MOBEpPHYTI,
66 857 3a10B0OJIEH], 00 7 379 K/IOIOTaHb Y iX 3a/l0BOJIEHHI BifIMOB/IEHO.

Il Cy0’cKr 3BepHeHHs i3 KJIONOTAHHAM NPO apewT MaiHa

Cy0’eKT 3BepHEHHS i3 KJIONOTAHHAM PO apellT MaifHa 3a/IeKUThb Bif MeTu apemry. Tak, 3rigHo 3 4. 1
ct. 171 KIIK YKpainu 3 KIOIIOTaHHAM NPO apellT MaliHa /1o C/IiYO0ro Cyji, Cyly Ma€ IPaBO 3BEPHYTUCH
IPOKYPOp, CTI4YMIT 32 MOTOMKEHHAM 3 IIPOKYPOPOM, a 3 METOI0 3a0e3NedyeHHs LVBITbHOrO MO30By —
TaKOXX LVBiMbHUI No3MBa4. [IoBHOBa>kKeHHA CIiI40Tr0, MPOKYypOpa Ha 3MiliICHEHHA NOCYHOBOTO PO3CIi-
IyBaHHA (IIPOLleCya/bHOTO KepiBHMI[TBA) B IIPOBA/IKEHHI, Y MeXaX SAKOTrO MOJaHe KIOIOTaHHA, MAIOTh
OyTu mifTBep/yKeHi MaTepiazaMy K/IOMOTaHHA.

Knonotanus notepninoro, kit He € LUMBINbHMM N03MBaYeM, ab0 X LMBiNb-
HOro N03MBaya, NPOTE 3 iHIIOK METOI0, HiX 3a6e3NeYEHHS LIMBiNILHOTO N030BY,
C/TiAYMMM CYAASMM HE MAE PO3rNISAATUCh MO CYTi Y 3B’A3KY 3 HEHANEXHUM
CY0’EKTOM 3BEPHEHHS.

Taknit motepminmit (LMBiIBbHMII TO3MBaY) Ha mificTaBi 1. 4 4. 1 cT. 56 KIIK Ykpainn Moke 3aABUTH KIIOIIO-
TaHHs CIAYOMY ab0 IIPOKYPOPY IOAO iHilliFOBaHHA BUPIIIEHHS BiIIOBITHOrO MUTAHHSA CIYNM CY/iElo.

HEHOTPI/IMaHHH BUMOTI' IIIOJO HAJIEC)KHOTO Cy6’€KTa 3BE€PHEHHA € Hi)ICTaBOIO /1A TIOBEPHEHHA Bi}_IHOBiI[—
HOI'O KJIOIIOTAaHHA.

Tak, yxBanoro crifgoro cyaai llleByenkiBcbkoro paitonHoro cyny M. Yepnisni Big 10 xBiTHA 2019 p. y cripa-
Bi Ne 727/4096/19 KOmOTaHHA IPO apemT MaifHa Oy/Io IOBEPHYTE NPOKYPOPY A/ YCYHEHHA HEHONKiB,
30KpeMa, V 3B’3KY 3 TUM, 110 IIPOKYPOP, SIKUII IIOTOUB KIOMOTAHHS, He € MPOLieCyaIbHUM KepiBHUKOM Y
KpMMiHa/IbHOMY ITPOBAI>KeHHI®.

YxBasow criggoro cyani BennkoonekcaHapiBCbKOro paitoHHOTO cyay XepcoHCbKOI 06acTi Bif 29 ceprHs
2018 p. y ciipasi Ne 650/1326/18 noBepHyTe MpeACTaBHUKY IOTEPIININX KIOIOTAHHA PO HAK/IAJleHHs apell-
Ty Ha MaifHO (MeTOI0 apelTy Oy/Io 3a3HaueHO 30epeXKeHHs PEeUOBNX I0Ka3iB), OCKIIbKY MPeICTaBHIKOM He
[OBefIeHO HAOYTTs MOTEPIiIMMI CTaTYCy MBIIPHNX [TO3MBAYiB Y MPOBA/PKEHHI, He JOMYYeHO JOKYMEHTIB,
sIKi 6 mipgTBeppKyBamy GakKT iX 3BEpHEHHS i3 UBIIBHUM T0O30BOM™.

65/ YxBana criguoro cynpi llleyenkicbkoro paitonsoro cymy M. Yepnisii Big 10 kBitHA 2019 p. y ciipasi Ne 727/4096/19 // http://www.reyestr.
court.gov.ua/Review/76224166.

66/ Yxpana cifaoro cyazi BennkoonekcaHgpiBChKOro paifoHHOTo Cyly XepcoHCbKoi o6macri Bif 29 ceprias 2018 p. y crpasi Ne 650/1326/18 //
http://www.reyestr.court.gov.ua/Review/76224166.
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Il Ocobu, Ha MaiiHO sAKMX MOXKe DyTH HaKnaZeHo apewT,
3a/1e)XHO BiJ, METH TaKOro apewry

Apemt maitHa, 5K Ije BusHadeHo 4. 2 cT. 170 KIIK Ykpainu, Hak/mIaja€Tbcsi BUK/TIOYHO 3 METOI0 3a6e3-
neyeHHs 1) 36epeXXeHHs pevoBMX JJOKa3iB; 2) crelianbHol KoHbickalil; 3) KoHdickaril MailHa K BULY
IIOKapaHHA 200 3aXOy KpMMiHAIbHO-IIPAaBOBOTO XapaKTepy LIOf0 I0PUANYHOI 0coOM; 4) BiIIKOAYBaH-
Hs LIKOAY, 3aBJJaHOI BHACIIIOK KPMMiHa/IbHOTO IIPaBONOPYIIeHHA (L[MBiITbHUI I0O30B), UM CTATHEHHS 3
IOpUANYHOT 0cO0M OTPMMaHOI HEITPaBOMiPHOI BUTOML.

HenooanHoKMMK € BUNAAKKM, KONKM CTOPOHA 3aXWCTy, 3anepeyyryu npotu
HaKNaJEHHA apewTy Yy 3BEpTalOyMCh i3 KIOMOTAHHAM NP0 CKACYBAHHA
apewTy 3 MiACTaB 0ro HEOOrpYHTOBAHOTO HAKNAZEHHA, NOCKNAETHCA Ha
T€, L0 0c06a, WO0A0 apewTy MaiiHa KOi BUPIllYETbCA NUTAHHA MPO apeLT,
He Habyna BiZNOBiZAHOTO CTaTyCy — NiZl03PHBAHOI0 YW 0OBMHYBAYEHOIO Y
KpPUMiHaNbHOMY NPOBAJKEHH.

CBor no3uLijito B TaKoMy BUNajKy CTOpOHA 0OrpyHTOBYE No3uLjietd Buworo cneujanizoBaqoro cyay Ykpaium 3
PO3rNAAY UMBINBHUX | KPUMiHANbHUX CNpaB, BUKNAJEHOW B Y3aranbHeHHi CyJ0B0i NPaKTUKK WOAO PO3rnaAy
C/MiYMM CYAJLI0 KONOTaHb NP0 3acTOCYBAHHSA 3aX0AiB 3a0€3neyeHHs KpuUMiHanbHoro npoazenHs Big 07
rpyaus 2014 p.: “lllogo oci6, ki He € nigo3poBaHMMK, 00BUHYBAYEHUMM b0 0CODAMM, SIKi B CUNY 3aKOHY
HEeCYTb LMBINbHY BiZNOBiZaNbHICTb 32 WKOAY, 3aBAaHY AiAHHAMM NiA03P0BaHOr0, 00BUHYBayeHoro abo Heocys-
HOi 0C00K, IKA BYMHWNA CYCMiNbHO HEOE3NeYHE AiSHHSA, HE MOXE OYTV NPUIAHATO yXBany NPo apelT MainHa”.

BukopucroByoun po3’siCHeHHs 1 y3arajibHeHHS BUINMX CYAiB, caif mam’staty, mo go cr. 170 KIIK
YkpalHM BHOCW/INCA YMCIeHHi 3MiHUW. Y 4MHHIN pemakuii nmpsAMo mepen6adeHo, 1[0 apelT Mae OyTu
HAK/TfIeHNIT i Ha MAITHO TPeTix 0ci6. 3 MeTo 3abe3meyeHHs 30epeXKeHHsT PEYOBUX [JOKA3iB apelT MoXe
OyTy Hak/IafeHuiT Ha MatHO Oyzib-sKoi (isn4HOI a60 opUANIHOI 0cOOM 32 HAABHOCTI JOCTATHIX MifCTaB
BBa)KaTy, 1II0 BOHO BifIIIOBifla€ KpUTepisiM, 110 CTABJIATHCA 4O PEYOBUX JJOKa3iB. ApelT 3 MeTo 3a6e3-
IeYeHHs CliellianbHOI KoHicKallil Moxke OyTHU HaKIaJieHUl Ha MallHO TPeThoi 0cO0M, SIKIIO BOHA HabyIa
jtoro 6esoriaTHO ab0 3a LIHOIO, BUIOI0 Yy HIDKYOK 3a PMHKOBY BapTicTh, i 3Hama abo moBMHHA Oyra
3HATHU, 110 TaKe MallHO BifIlIOBifgae 6y;[b—;n<il7[ 3 O3HaK, nepen6aqenmx . 1-4 4. 1 cT. 96-2 KpnminanpHOTO
KofleKCy YKpainu (To6To mifnasae mif BUIajKy creniaabHOI KOHPicKaril).

3a yMoBM apewTy MaiiHa pUANYHOI 0C00KM 3 METOH 30EPEeXXEHHS PeYoBMX
JI0Ka3iB, He0OXiZHO 3BEpTaTH YBAry Ha HasABHiCTb NPOLLECYaNbHUX AOKYMEH-
TiB WO0AO BM3HAHHSA BiZANOBIAHUX MaTepianbHUX 00’€KTIB PEYoOBUMM J0Ka-
3aMW. 3a BiJCYTHOCTI TakuX AOKYMEHTIB, 30KpeMa MOCTAHOBM MPOKYpopa
Mpo BW3HAHHSA NMEBHOT0 MaTepianbHOr0 00’6KTa PeYoBUM JI0KA30M, HasBHi
NiZIcTaBu ANA BiMOBM B apewTi MaitHa.

Tax, yxsasnoro kojerii cyanis KuiBcbKoro anesnAiiitHoro cyny Bif 13 yepBH:A
2019 p. y cripaBi Ne 357/1646/19 yxBany cnigdoro cyznpi binouepkiBcbkoro
MicpKpaiioHHOro cyny KuiBcbkoi obmacti Big 14 miotoro 2019 p., Koo
HaKJ/Ia[IeHO apellT Ha TMMYacOBO BWIY4YE€HE MallHO, CKaCOBAHO Ta IIOCTA-
HOBJIECHO HOBY YXBajy, fAKOK B 33[JOBOJICHHI K/IOIIOTAaHHA CIIiJJ40rO
BigMoBneHo. Komerisi cynfiB 3asHaumma, IO IIOCTAHOB/IEHE PillleHHS
CTIuMit CyAfs MOTMBYBAaB TUM, IO CTOPOHOK OOBMHYBadeHHs [OBefe-
HO HAsBHICTD IIfCTaB [yIsf 3aCTOCYBAHHs TAKOTO 3aXOAy 3a0esIedeHHs
KPUMiHa/JIbHOTO IIPOBA/)KEHHsI 3 METOK 30epeXeHHS PeyoBMX HTOKa3iB.
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BogHouac, K B6a4aeTbCsA 3 HalaHMX CYAY MaTepiajiB, pillleHHSA IPO BU3HAHHA
MajlHa pe4OBMM JIOKa30M y KPMMiHA/IbHOMY IIPOBaJ/PKEHHI He ITOCTaHOBJIIOBA-
JI0Ch, 1O T030aBIsA€ Cyh 00 €KTMBHOI MOXX/IMBOCTI OL{HUTM HOBOAY CIIifYOrO
IIOZI0 BifATIOBiHOCTI 11boro MaitHa kputepiam ct. 98 KIIK Ykpaiuu®.

Boawouac, sxuio nesHuit MatepianbHuii 06’€KT HabyB npouecyanbHoro
CTaTycy PeyoBoro J0Kasy, ANA 10ro apewTy He BUMAraeTbCs HafBHOCT B
KpUMiHaNbHOMY NPOBAZXKEHHI NiZ03pIoBaHOro abo 06BMHYBAYEHOTO.

3 opgHOro 60KY, Iie Jae 3MOTy OIlepaTMBHO 3a0e3IedyBaTy 30epe>KeHHsI peYyoBMX 0Ka3iB Ha MOYaTKOBUX
eTanax KpMMiHaJIbHOTO IMPOBA/KEHHA, a 3 {HIIOr0 — MO)ke OYTH MiJCTaBOIO [IA 37I0BXMBAaHb 3 OOKY
C/IiJY0TO Ta MPOKYPOpPa, AKi BUSHAIOTh PEYOBMMM JIOKa3aMM Ta iHIliIO0Th HAK/Ia[[eHHA apellTy Ha Maii-
HO, K€ >KOJHMM YJMHOM He CTOCY€TbCS KPMMiHA/IbHOTO NPOBAJ KEHH .

Toxx crimumii cypas, OLiHIOYM HAABHICTD MifCTAaB [JIA apellTy MaifHa, MAa€ OLiHNTY He Ti/IbKV HasABHICTDb
IIPAaBOBOTO CTAaTyCy MaifHa AK peYOBOTO [I0Ka3y (HAasABHICTH BiAIIOBiZHOTO IpPOIECYa/lbHOTO pPillleHH:
CIi;90TO YM MPOKypopa), a i peanbHy BiIOBITHICTb MaliHa KPUTEPisAM PE4OBOTO JJOKa3y.

YxBanoro Konerii cyniis AnensAniitHoro cyny micta Kuesa Big 06 xBiTH:A 2017 p. y
crpasi Ne 757/33609/16-x yxBany ciifdoro cypai [ledepcpkoro paiioHHOTo cymy
micta Kuesa Big 14 munua 2016 p. mpo HaK/IaJieHH:A apelTy Ha MaliHO CKacoBa-
HO, B 33JJOBOJIEHHI BiJIIOBIJHOrO KJIOIIOTAHHS BiIMOBJIEHO 3 OIJIANY Ha Te, LJO
CIIiIYMM He JIOBEJLEHO MOXKIMBICTh BUKOPUCTaHHSA TPOUIOBMX KOIITIB fIK JOKa3y
y KpMMiHaJIbHOMY NPOBa/>KE€HHi, TOMYy 1[0 B KJIONOTaHHi CIi[40r0 Ta JOZAHMUX
0 HbOI'O MaTepiajax He MICTUTbCA HaJIOKHMX NAaHUX, AKi 6 BKasyBasy, IO caMe
TPOILIOBI KOIITY, 5Ki 3HAXOAATHCSA Ha OAHKIBCBKOMY PaxyHKY, Oy/IM 3HApAALsIM
BUMHEHHA KPUMiHAJIbHOTO IIPaBOIOPYIIEHH:, 36eperiu Ha cobi crmiay 3710umnHy
a60 MicTATH iHII BiZOMOCTI, SIKi MOXYTb OYTI BUKOPUCTaHI SIK HOKa3 QaKTy uu
00CTaBuH, 1[0 BCTAHOB/TIOITHCS MiJ] YaC KPUMIHATBHOTO MIPOBA/PKEHHS, € 00 €K-
TOM KPMMIiHa/bHO IPOTUIPABHUX [iif, a60 HaOyTi KpUMiHaTbHO IPOTUIIPABHUM
HLIXOM®,

IHIi migcTaByM Hak/IaJileHHS apelTy Ha MailHO (3abesmedeHHsA KoHQickalii MaiiHa Ta LMBiIBHOTO IIO-
30By) BMMAaraioTb 00OB’$3KOBOi HAasBHOCTI B KPUMiHaJIbHOMY IPOBAPKEHHI IIiJO3PIOBAHOTrO, a JIOr0
BiICYTHICTb Y IpOBa/PKEHHI POOMTb HEMOX/IMBUM HaKJIa[ileHHs apellTy 3 Iji€l mifcTaBm.

J1 mpuKany, yxBanomw Kojeril cyfais AnenAuniitHoro cyny micta Kmnesa Big 01
cepnus 2017 p. y cupasi Ne 757/18430/16-k yxsany crnifdoro cynpi Ileuepcbkoro
parionHoro cyny micta Kuesa Big 21 kBiTHA 2016 p., AKOIO 3aJOBOTIEHO K/IOIIOTAH-
HA CHIiYOTO Ta HAK/Ia/IeHO apelIT Ha MajiHO, CKACOBAHO Ta ITOCTAHOBJIEHO HOBY
yXBaJy, AKOIO B 3aJJOBOJIEHHI K/IOTIOTaHHA Cligdoro BigMosneHo. Koneria cynnis
3a3Ha4YMIa, 1O 3BEPTAIOUMCh B paMKaX LIbOI'O KPMMIiHAJIBHOTO NPOBAJKEHHA 3
KJIONIOTAHHAM IIPO apellT MajiHa CIiiuMil 3a3HA4YMB, 110 METOK 3aCTOCYBAHH:A
TAKOTO 3aXOfy 3abe3leueHHs KPUMIHAJIBHOTO IPOBAIKEHHS € 3abesnedeHHs
koHickaril MajiHa Ta BifIKOAyBaHH: KoK (LMBLIIbHMII 11030B). OgHAaK Crifi-
YUl Cy[/is IIOMUJIKOBO 3al0BO/IbHMB BKa3aHe KJIONOTAaHH:A, OCKUIBKM B HaJJaHMX
Cyny Matepianax BifiCyTHI BiTOMOCTI IIpo mepeOyBaHHs BIacHMKA MaifHa Ha MO-
MEHT PO3IJISLy KJIONOTAHH:A B CY/i Iepiol iHCTaHLil B cTaTyci Hijjo3poBaHoro®.

67/ YxBama Konerii cyanis Kuiscpkoro amensuiiiHoro cyny Bin 13 uepsua 2019 p. y crpasi Ne 357/1646/19 // http://www.reyestr.court.gov.ua/
Review/83172219, http://www.reyestr.court.gov.ua/Review/79819051.

68/ YxBana konerii cyapis AnenauniiiHoro cyny micra Knesa Bigg 06 kBitha 2017 p. y cipai Ne 757/33609/16-x // http://www.reyestr.court.gov.ua/
Review/65971525, http://www.reyestr.court.gov.ua/Review/59098950.

69/ VYxsama konerii cynnis AnendriitHoro cyay micta Kuesa Big 01 ceprnsa 2017 p. y ciipasi Ne 757/18430/16-x // http://www.reyestr.court.gov.ua/
Review/68212399, http://www.reyestr.court.gov.ua/Review/57408138.
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B JloTpuMaHHs CAiAYUMU CYAASAAMA BUMOT
A0 3MiCTy YXBaJIM NPO apewT MaifHa

Bumorn o yxBanyu mpo apemr MaiiHa BctaHoBIeHi 4. 5 ¢T. 173 KIIK Ykpainu, BifnosifgHO o sIKOi Taka
yXBaja MOBMHHA MiCTUTH:

1) Iepeik MajiHa, Ha AKe HaK/IaJJeHO apellT;

2) mifcTaBM 3aCTOCYBAHHA apellTy MailHa;

3) mepenik TMM4YacoBO BW/IYYEHOTO MalfHa, sIKe IifIIATA€ IIOBep-
HEHHIO 0C00i, y pasi NIpUITHATTA TaKOTO pillleHHs;

4) 3a60poHy, OOMEXEHHs PO3NMOPSHKATUCI ab0 KOPUCTYBATUCH
MajfHOM y pa3i ix mepefbadeHHs Ta BKa3iBKy Ha Take MailHO;

5) MOpAROK BUKOHAHHA YXBa/IM i3 3a3HaUeHHAM CI10co0y iHpopmy-
BaHHsI 3aiHTepPeCOBaHMUX 0Cib.

Sk BOayaeThCs 3 MAHMX, OTPUMAHMUX TiJ| Yac JOCTIIPKEHHs, 3a3HAYeHNM BUMOTaM Oi/bIIicTh BUBUEHUX
IiJ] 9ac JOCTiPKEHHA yXBaJl CIifiuMX CYALiB BifiNIOBifla€ /uIlle 4aCTKOBO.

BcranosneHo, 1m0 B 99 % BMBYEHMX yXBaJl 3a3HA4Y€HO IIepeNliK MaliHa, Ha fAKe HAK/IA[JA€TbCA apellT, i
TibKM B 1 % yXBaj Taki maHi BifcyTHi.

Cripyi cynpi nuile y MOOAMHOKNMX BUIIAKaX ¥ CBOIX yXBajlaX He 3a3HaYaloTh MeTy 3aCTOCYBAaHHA apelTy
MaitHa — 4 %, IIpoTe IepeBaXKHO Taka MeTa 3a3HadyeHa — 96 % (muB. puc. 3.6).

52%
TakK

8%
TaK

4% 48% 9_2%
Puc. 3.6 Pue. 3.7 Puc. 3.8
HasBHicTb B yxBani mety BusHauenHs B yxBani npo BusHaueHHs B yxpani
3aCTOCYBaHHA apewTty apewT MaiHa nopaaKy Mpo apeLwT MaitHa
MaunHa BUKOHAHHSA YXBan cnocoby iHpopMyBaHHs
3aiHTepecoBaHux ocib

Bopnowac maibke y 48 % mocmipKeHMX BUIAJIKiB B yXBajli He 3a3Ha4E€HO MOPAJOK BUKOHaHHA yXBaju
(mmB. puc. 3.7), a B 92 % mpoaHanmisoBaHUX yXBajl He Oy/lI0 3a3HauyeHO CrocoOy iHdopmyBaHHA Ipo
3aCTOCYBaHHS apeIlTy 3aiHTepecoBaHNX 0cib, X04a 3a3HaueHH: LUX JaHNUX TAKOX € 000B A3KOBUM (IMB.
puc. 3.8).
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I ApewT TMM4YacoBO BWJIYYEHOro MaiHa

OxpeMo i 3ynMHUTUCSA Ha 0COOMMBOC-
TAX BUPINIEHHA KJIONOTaHb IIPO apelT
TUMYaCOBO BWIYYEHOIO MaliHa, OCKi/IbKM
apelT TAaKOro MaliHa Mae€ IIeBHY CIIel-
¢diky Ta, K BOAYAETbCA i3 CTATMCTUYHUX
JAHUX, OTPMMAHUX IIiJ] Yac JOCIiJyKeHHH,
CTAaHOBUTb 3HAYHY YaCTMHY Bifj yCiX KO-
g IIOTaHb IIPO APEINT.

TaK

12% Ax MoXHa MO6AYNTH 3 TAHNX, HaBEEHNX
il Ha puc. 3.9, 68 % JocCil>)KeHuX yXBas CTo-
20%

Py — CyBalach apemTy TUMYacOBO BUITYyYEHOTO
e sposyno MaiiHa, y 12 % Bumapgxis Jilaa MoBa IIPO

apelmT MariHa, sike He OY/I0 THMYacOBO
BWIy4eHNM, a 3i 3micTty 20 % yxBam He

Puc. 3.9 BJA/IOCh BCTAHOBUTU, YU 6yn0 MalHoO, 3
T HPI/IBO,T_IY AKOTO CTaBUTHBCA IIMTAHHA l'IpO

[uTaHHs apewTy TMMYacoBO BMTYYEHOTO MailHa apeIT, TUMYACOBO BUTYYEHNM.

B yXBani

ITpy 11bOMY KJIOIIOTAHHS IIPO apellT TYMYaCOBO BYJIYYEHOTO MajiHa IIOBYHHO PO3IJIAATUCH 3 000B 13-
KOBMM IOBiJOMJIEHHAM IIiO3pIOBAHOrO, IHIIOTrO BJIACHMKA MallHa, IX 3aXMCHUKA, IPEeNCTaBHUKA YU
3aKOHHOTO IPECTaBHUKA, MPeICTaBHUKA IOPUINYHOI 0COOU, MIONO SIKOI 3[iMICHIOETHCS MPOBA/KEHHS
(4. 1, 2 c1. 172 KIIK Ykpaiun).

[Tpore BracHUK MarjiHa OYB IIPUCYTHIN Ha pO3IVIAAI KJIOMOTAHHA IIPO apellT MaliHa TinbKu y 8 % BuUIIaj-
KiB, [0 6y 06’€eKTOM BUBYEHHS, ¥ 86 % BUIIA[KiB BiH IPUCYTHilT He OYB, a 3 7 % MOCTI/PKEHNX yXBaT
110 iHpopManio HeMOXINBO 6yno BusHaunTH (AuB. puc. 3.10).

3AXVMCHUK

; I
[IPeCTaBHUK I0PUANYHOI 0COOM
. -

inma ¢isnyHa 0coba — BIACHMK MallHa
20
iI03pIOBAHMIA
32
0co6a, CTaTyc AKOI 3 YXBa/IN BUSHAYNTI HEMOXK/IUBO
209
Cmiguuii / [eTeKTUB
76
IPOKypOp

" -

Puc. 3.10
Y4acHMKK, NPUCYTHI NiJ Yyac cyA0BOr0 po3rnsay

146

OTmxe ocoba, OO MajiHa SKOI BUPILIYETbCS NMUTAHHA IIPO apellT, ePeBaXHO 3 Pi3HUX HNPUYMH He
IIpefcTaBIeHa B CyfIOBOMY 3aCiflaHHi 3 pO3IJIAY KJIONOTAaHHA PO apellT MaiiHa, HE3aJIeXHO Biff TOTo,
0y/10 BOHO TMMYacOBO BYIYYEHUM YU Hi.

[Ipyu boMy y GiNbIIOCTI BUNA/KIB PO3I/IAAY K/IOMOTAHHSA NP0 apelIT MajiHa 6e3 yJacTi JIoro BTacHUKa
(81 %), BUHeceHa 3a pe3y/IbTaTaMi PO3IIARY yXBajla He MICTUTb iHpOpMalii Ipo NpUYMHY BiCyTHOCTI
B/IaCHMKa MaitHa (guB. puc. 3.11).

81%
Hi, iHpopMaLis Ipo IPUINHK

BiZICyTHOCTi B/IaCHMKA B yXBaJi
BifICyTHs

8%

TaK, BJIACHUK OYB IIOBiJOM/IEHNIT
IIPO POBIJISAH, IPOTE He 3’ IBUBCS
70 CyAy 3 HEBiJOMUX IPUYNH

7%

Tak, posr/uiy 6e3 BIacHNUKa
BiibyBCs Ha IPOXaHHSA CITifY0TO /
IIpOKypopa

4%

TaK, BJIACHUK 6yB TOBigOMIEHI
IIPO PO3IJIAJL, OfJHAK 3aBYACHO
TIOBi/JOMMB IIPO CBOIO Bi/ICYyTHICTh

Puc. 3.1

HasiBHicTb B yXBani NpUyYMHK BiCYTHOCTI BNaCHMKA MaitHa

dakTNYHO, HAK/Ia[JAl0uM apeIlT Ha TMMYAacOBO BUTyYeHe MailHO, CTiAYMil CyARs “/erajisye” TMMYacoBe
BWIY4YEHHA MaliHa.

BigmosifnHo o 4. 5 ct. 171 KIIK YKkpaiHu KIONOTaHHA CIif4oro, MpoKypopa HpO apellT TMMYacOBO
BIJIYYEHOTO MajiHa IIOBMHHO OyTM IOfjlaHe He Mi3Hillle HaCTYNHOro po0OOYOro JHA IiC/IA BWIYYEeHHS
MajiHa, iHaKIlle MaifHO Ma€ OyTH HeraifHoO IOBEepPHyTe 0c00i, B SIKOI 110r0 6Y/I0 BIIYYEHO.

Y pasi TMMYacoBOro BWJIy4YeHHS MaliHa IiJi 4ac OOLIYKY, OIJIAAY, 3[iMICHIOBAaHMX Ha HifICTaBi yXBaam
cmiggoro cynni, nepenbadenoi ct. 235 KIIK Ykpainu, cmifumii, IpoKypop HpoTAroM 48 ropmH Imicis
BIIy4eHHs Ma€ MOJjaT KIOIOTAHHS PO apelliT TAaKOro MajiHa, iHaKIle MailHO Mae OyTy HeraiHO IO-
BepHYyTe 0c06i, B AKOI i10ro 6y/I0 BUITy4YeHO.

HeoaHOMaHITHOW € NpakTUKa CAIAYMX CYAAIB WOAO HAKNAAEHHS apewTty
Ha TMMYacoBO BWYYEHE MailHO Y pasi NPOMYLIEHHS CTPOKY 3BEPHEHHS i3
K/IONOTaHHSAM NpOo 10ro apewr.

Tak, HaBeleHOI0O HOPMOIO Ilepef0adeHO eANHNUI HACTIOK IPOIYCKY CTPOKY 3BEPHEHHS i3 K/IOIIOTaHHAM
IIPO apelIT TUMYAaCOBO BI/IY4€HOrO MajiHa — IIOBEPHEHHs TAaKOTO MaifHa 0co0i, B SIKOI BOHO BUJTyYeHe.

Cr. 173 KIIK Ykpainnu, KO0 perlaMeHTOBaHNI OPANOK BUPIlleHH NUTAHHA PO apelIT MaifHa, TaKOX
He Ilepef0ayae Takoi MifCTaBy [y BITMOBM y 3a[JOBOJIEHH] Bi[ITIOBifHOTO K/IONIOTAHHS, AK IIPOIYLIeHH
CTPOKY 3BE€PDHEHHA i3 HMM.

[pote uiTkoi BiANOBIA} HA Te, YU NEPELIKOAXKAE NPONYCK CTPOKY po3rnsay
KnonotaHHs no cyTi Ta apewty MaiHa, KIMK Ykpainu He aae.
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Boaxoyac Buwwin cneuianizoBanuit cya YKpaihu 3 po3rnsiay UMBINbHUX i KPUMIHANbHWX CMpPaB Y CBOEMY
Y3aranbHeHHi Cy/1080i NPaKTUKX LWOAO PO3INSAY CNiAYMM CYAJEH KNONOTaHb NP0 3acTOCYBaHHS 3aX0/iB 3abe3-
neyeHHs KpumiHanbHoro npoazxexHs Big 07 motoro 2014 p. 3a3Hayae, 1,0 Npy BUPillIEHHI LIbOT0 MUTAHHSA CJij
kepyBatuch Takumu Hopmamu. Gt. 171 KIMK Ykpainm Bu3Hayae BUMOrM, IKi CTOCYHOTbCA SIK 3MiCTY KNONOTaHHSA
Mpo apewT MaitHa, TaK i CTPOKIB i0ro nojaHHs A0 cAiayoro cyaai, cyay. 3rigHo 3 4. 3 cr. 172 KIK Ykpainm,
CMiAYvit cyaas, cya, BCTAHOBMBIUW, WO KNOMOTaHHA nojaHo oe3 aoaepxanHa umor c1. 171 KIMK Ykpainm,
MoBEPTAE i40ro NPOKYPOPY, LUMBINLHOMY N0O3UBAYY ANA YCYHEHHS HEAONIKIB, NPO L0 NocTaHoBAAE yxBany. Tomy y
BMNAZKY NOAAHHA KNONOTaHHSA CAiAYMM YW NPOKYPOPOM 3 MOPYLIEHHAM CTPOKiB, BcTaHoBAEHMX Y.  ¢T. 171 KK
YKpaiHu, cigunii cyaas nocTaHOBASE YXBay NP0 NOBEPHEHHS LIbOTO K/IOMOTaHHS MPOKYPOPY, a He Npo BiiMOBY
B 10I0 3a/0BOJIEHHI.

TakoX y 3a3HaueHOMY y3ara/JbHEHHi BKasyeTbCsd, IO CIlifi BPaxo-
ByBaTM TONIOXKEHHsA, 3aKkpimneHi y cr. 117 KIIK Ykpainn. Humn
BJM3HAYEHO, L0 IPONYLIEHNI i3 MOBaXXHMUX NMPUYMH CTPOK IIOBMHEH
Cniguwii cyaan: OyTV IIOHOBJICHUIT 3a KIONIOTAHHAM 3aiHTepecoBaHOi 0coOM yxBa-
JIOKO CILJYOTO CYAMi, Cyny.
“byB TaKmit Bunapok. B cybory

CTPOKY BUX0AWAN. Ane cnigumit OTxe, AKIO pa3oM i3 KJIONOTaHHAM IIPO apellT TYMYacOBO BIITY-
MoAaB B NOHEAIIOK KNOMOTaHHA YEHOT0 MaliHa CTOPOHOK KPMMiHAIbHOTO IIPOBA/I)KE€HHA MTOJJAEThCA
(Mpo apeLwT TMMYAc0BO BUNYYEHOTD K/IONIOTAHHsI IIPO IOHOBJIEHHS IPOLIECYaTbHOTO CTPOKY, CIifuuit

MaliHa — peJ.), MOTUBYIOUM TUM,

110 B CYDOTY CYAM HE NpaLoKTh.
YxBana npo HaknajeHHs apewrty
byna ockap)<eHa B anensLjitHuii cya,
i anenswis ckacyBana HaknajeHHs

CYZAA, OLIHMBUIM HPUYMHU IIPOIYCKY CTPOKY fAK IIOBaXkKHi, IIO-
HOBJIIOE iX CBOEI0 YXBAJIOK Ta PO3INIAJAE KIOMOTAHHA IPO apeluT
MajfHa II0 CYTi.

apewTy y 3B’A3Ky 3 THM, W0
Cc/liaymi nopywwe ctpoku. Lle byno
0/iePXXaHHA Xabaps, Ha KOWTY apewT

Taka nosuuis BCCY 3rogom Habyna po3noBCH/KEHHS Ha NpakTui,
npoTe BOHA HE € 000B’A3KOBOK AN 3aCTOCYBAHHA Ta CMPUIAMAETLCS HE
yCiMa CRiAYMMM CYAAAMM.

He HaKnanW, i BCE Miluo HaHiBeLp .

CBO€10 4epro MUTAaHHSA MOBAXXHOCTI MPUYMH 3BEPHEHH: i3 KJIO-
IIOTaHHAM IIPO apellT TVMYacOBO BUIYYEHOTO MallHa € JOBOJi
OLIiIHOYHMM Ta IIO-pi3HOMY 3aCTOCOBYETbCH, IIPO IO 3a3Ha4Yaayn
cmipui cypi Ha IpOBeeHMX Mif] Yac JOCTiIKeHHs y POKyC-TpyIax.

HaABHiCTP HEY3TrOIKEHOCTI NPAaKTUMKM TaKOX HifiTBEPKYETbCA
TNOCTIIDKEHVMM  CYLOBMMM DilleHHAMMU. Y [IeAKUX BMIIaJKax
CIigYMMM CYRJAMM, CYaMM aleALiiffiHOl IHCTaHLil y BUIIagKy
IIPOIYIEHHs CTPOKY 3BEPHEHHA i3 KJIIOIOTAHHAM IIPO apelT TUM-
4YacOBO BUJIYYEHOrO MaliHa IPUIMAETbCA PillleHHsA PO BifIMOBY B
3aJI0BOJIEHHI KJIOIIOTaHHS.

Taxk, yxBanoro Opecbkoro amenAriiitHoro cyay Bifg 13 tpasHA 2019 p., cnpaBa Ne 496/1498/19 cxacoBaHO
yxBany ciiguoro cynai BinsiBcbkoro paitonnoro cymy Omecpkoi obmacti Bix 23 ksitHs 2019 p. Ta mocra-
HOBJIEHO HOBY YXBaJly, AKOI0 BiJMOBJIEHO B 3a/JOBOJIEHHi K/IOIIOTaHHSA CIIiYOrO IPO HAK/IAJEHH:A apeulTy
Ha TUMYACOBO BU/Iy4eHE MAIIHO, OCKIIbKM aIleNALIHUM CYJOM BCTaHOBJIEHO, IO CIYMil CyAns pa-
JIOHHOTO CY/ly He 3BE€PHYB YBaryl Ha HEBifNIOBiJHICTb KJIOMOTaHHSA CIiJYOrO NPO HAK/IAJeHHA apemTy Ha
MajiHo ByuMoraM 4. 5 ct. 171 KIIK VkpaiHu, a came Ha Te, IO KJIOIOTAaHHA Oy/IO IOJAHO I103a MeXaMu
CTPOKY, Ilepef0adeHOro 3a3Ha4eHOI HOPMOK0, IO € 0e3yMOBHON MifICTaBOI0 I CKACYyBaHHA YXBalu
ciigygoro cyppi”.

70/ YxBama OpecbKoro amenAijiitHoro cygy Bifg 13 tpaBua 2019 p. y cmpasi Ne 496/1498/19 // http://www.reyestr.court.gov.ua/Review/
81871582.
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YxBanow cnigyoro cynji CuxiBcbKoro paroHHoro cymy M. JIbBoBa Bifi 12 kBitHa 2016 p. y copasi
Ne 464/3132/16-k BifMOBNIEHO B 3al0BOJICHHI KJIOTTIOTAHHA CIiJ40TO ITPO HAK/a/[€HHSA apelITy Ha TUMYacoBO
BIUIy4eHe MajlHO y 3B’A3KY i3 IPOIIYCKOM CTPOKY 3BEPHEHHS 3 TaKMM K/IONMOTaHHAM .

Cnig 3asHauMTH, 110 B yMOBAaX HAJMipDHOTO HaBAaHTAXEHHs CIIYMX CYOJiB [IeAKUX CYAIB PO3IAL,
K/JIOIOTaHb IIPO apellT TMMYacOBO BUIYYEHOTO MaifHa y CTPOKM, Bu3HadeHi 4. 6 cT. 173 KIIK Ykpainn
(ciMpecsT ABi ronVHM i3 THA HaAXOMKEHHS O CYAY BiJIIOBiZIHOTO K/IOIOTAaHHA), Ta Ie 3 000B’A3KOBUM
30i/ICHEHHAM ITOBiOM/IEHHSA BJIACHMKA TMMYAacOBO BIWIYYEHOTO MailHa, € BKpall Mpo6IeMaTM4HNM, a B
6araTbOX BUNA/IKAX — i HEMOXIVIBUM.

Jna npuknagy, yxsanoro caigdoro cyafi Ileuepcpkoro paiionnoro cyny M. Kmesa Big 28 mrororo 2019 p. Bif-
MOBJIEHO B 3aJJOBOJIEHHi K/IOTIOTaHHA NPOKypopa Mpo apemT MaiiHa. Crigumit cyfifsa, MOTUBYIOYM yXBaiy,
HOCKMJIaBCS 30KpeMa Ha Te, 110 MPOKYypOopoM OYB MPOIYILIEHNUIT CTPOK I Mofjadi kionoTaHHA. BogHouyac
KJIOIIOTAHHSA HAJIIUIO Ha ajgpecy cyny 01 mroToro 2019 p., a posIisAHyB K/IOIOTAHHA CHiYUI CyAs NMIIe
28 motoro 2019 p., T06TO MarbKe Yepe3 MicALb 3 MOMEHTY JIOr0 HaXOMKeHHs 2.

3BiZicM BUHWKAE MUTAHHA: AKILO CTATW HA NO3WLH, WO NPONYCK CAiAYMM,
NPOKYPOPOM CTPOKY 3BEPHEHHS 10 CAiAYO0ro CyA/i 3 KNONOTaHHAM Npo apewT
TMMYacoBO BU/TY4EHOI0 MaiiHa Mae HAaCcNiJAKOM BiZIMOBY B 3a/10BOJIEHHI K/10M0-
TaHHA, T0 AKUMU € HACAIAKM NPONYLLEHHSA CAIAYMM CYAJEI0 CTPOKIB Po3rnaay
LLbOr0 X KNoMoTaHHA? Yu MoXe cniguuit cyaas BiAMOBUTU B 330BOJEHHi
KN0NOTaHHA NP0 apewT TMMYacoBO BUAYYEHOTO MaliHa Y 3B'A3KY 3 TUM, L0
3 00’6KTUBHWX, HaBiTb, NPUYUH, HE BKNABCA B 72-T0OAMHHMIA CTPOK PO3INAAY
KnonotaHHa?

Il KnonotanHs npo cKkacyBaHHS apewTy MaWHa

ITonoxenna 4. 1 cr. 174 KIIK Vkpainum HapaioTh CIif4OMy CYyAAi NMOBHOBa>XEHH:A 3a K/IONOTaHHAM
iJ03PI0BAaHOT0, 0OBMHYBAYEHOTO, IX 3aXMCHIKA, 3aKOHHOTO IIPeCTaBHIUKA, IHIIOTO B/IACHMKA a0 BOJIO-
IiNbIA MajlHa, IpeCcTaBHMUKA I0PUAMYHOI 0cOOU, 1IOA0 AKOI 3Ai/ICHIOETbCA POBAKEHHS, AKi He OyIu
IIPUCYTHI IIPY PO3IVIALL IUTAHHA IIPO apellT MaliHa, CKacyBaTy apellT MaliHa IOBHICTIO Y YaCTKOBO.
Sxmo x 3asHaveHi oco6y 6y NpUCYTHI Ipy BUPIlIeHH] MMTaHHA PO apelIT MajiHa, I0r0 TaKOX MOXe
OyTH CKacoBaHO CTiAYMM CyAgeto B nopsaaky ct. 174 KIIK Ykpaiuu, ko 6yae [OBeIeHO, IO aperT
HaKJIaJleHO HeoOIPYHTOBaHO ab0 B 10r0 3aCTOCYBaHHI Bifana norpeba.

Y 2019 poui Ha posIIAAi criguMx cynnis nepedysano 24 375 Bipmo-
BiIHMX KJIOIIOTaHb, 3 AKUX 22 430 posrranyTi: 11 553 3ajoBoeHi,
y 7 354 BigMoBIeHO, 1 585 noBepHYTI.

3BepHEHH BIaCHMKIB apeIlITOBaHOTO MaliHa, AKi He € MiJ03PIOBaHNMI Y IPOBa/>)KeHHi, i3 K/IONOTaHHAMUI
PO CKaCyBaHH: apellTy € TaKOXK MOIIMPEHOI0 IPAKTUKOI0. 30KpeMa, Y MeXKaX IIPOBENEHOTO NOCTiIKeH-
HS aHaJIi3y yXBa/l BCTAHOBJICHO, 1[0 BJIACHMKOM apelITOBAaHOTO MailHa € 0e3nocepeiHbO Ii03pIoBaHNUI
Tinpku B 17 % Bumnanxis (zus. puc. 3.12).

71/ YxBana cnigdoro cynpi CuxicpKoro paifoHHoro cymy M. JIbBosa Bif 12 kBiTHA 2016 p. y cripai Ne 464/3132/16-x // http://reyestr.court.gov.
ua/Review/57114047.

72/ YxBana crifaoro cyani Iledepcpkoro paitonHoro cyay m. Kuesa Bix 28 mororo 2019 p. y ciipasi Ne 757/4867/19-k // http://reyestr.court.gov.
ua/Review/80578431.
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17%

i03PIOBAHMIA

17%

iHma ¢isnuxa ocoba

5%

I0pUANYIHA 0coba

16%

iHdopmaris Mpo BIIACHNUKA BiICy THS
45%

CTaTyC BIACHMKA 3 yXBa/IM BUSHAYUTI
HEMOXX/INBO

Puc. 3.12
CTaTy[} BJIaCHWKA apeLITOBaHOIo MaiiHa

OrpumaHi mif 4ac JocmigKeHH: JaHi CBi4aTh, 1[0 HasgBHA IIPONOPLI/HICTh Y IPAKTULi Mi>K 3aJOBOJIEH-
HAM Y TIOBHOMY 00Cs3i Ta BiIMOBOIO B 3aJI0BOJICHHI K/IOIIOTaHHA NP0 CKaCyBaHHA apellTy MaiiHa. Tak,
Cmipyi cynni 3aJOBONbHAIOTH KJIONOTAHHA B MOBHOMY 00cs3i B 40 %, a TaKOXX BiIMOBJIAIOTH Y 3a/I0BO-
JIEHH] TaKOro K/I0noTaHHA y 40 %. MeHII IOIMPEHOI0 € IMpaKTUKa, KOMM CIiidi Cyhi 3aJOBO/IbHAIOTh
KJIOTIOTaHHA 4acTKoBO — 10 %, a60 moBepTaroThb fioro — 8 % (mmB. puc. 3.13).

40%
KJIIOIIOTaHHA 3aJ0BOJIEHE y IIOBHOMY 06C}ISi

40%

KJIOIIOTAHHA BiJIX]/IT[eHe

10%

KJIONOTaHHs 3aJJ0BOJIEHEe YaCTKOBO

8%

KJIOIIOTAHH 3ajuieHe 6e3 posrsigy
2%

BiJIMOBJIEHO Y BiJKPUTTi IPOBaJ>KEHHA

Puc. 3.13
Pe3yanaT po3rngaay KionotaHHs npo apeLwT ManHa

BinTak, ckacyBaHHA apemTy MaliHa B OpAAKY cT. 174 KIIK Ykpainu € BaXIMBUM iHCTPYMEHTOM, AKUI
Jla€ 3MOTy CIIYOMY CyAAi epeKTUBHO 3MIICHUTY KOHTPO/Ib 32 JOTPUMAHHAM, y TOMY YUCI, IIpaB ocio,
SIKI HE € CTOPOHAaMM KPUMiHAJIbHOTO IIPOBa/I)KEHHA.
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Buxopsaun i3 popmymoBanaa 4. 1 c1. 174 KIIK VYkpainm, apemrr mMoxe OyTM CKacOBaHUI CIifdMM
CYAZe0, sAKIIO iHIIIaTOpOM K/IONOTaHHA Oyfe [OBefeHO: 1) IO apelT HaKIaJeHO HeOoOIPYHTOBAHO;
2) B 3aCTOCYBaHHi apelTy Bifmnana norpeba.

[IpoBefieHNM [JOCTIPKEHHAM BCTAHOBJIEHO, IO CMTif4i CYAZAL JOCUTh 0OepeXHO CTaBIATHCS A0 popmy-
JIIOBAaHHSA “apellT HaK/IaJ[eHO HeOOIPYHTOBAHO', 1IJ0 MOXKe ITOSICHIOBATUCh HeOa)KaHHAM BUC/IOB/TIOBATH
OLIiHKY IIPOLIECYa/IbHOMY PilI€HHIO Cif90T0 CYAZi, AKUI HAK/IaB apellT i, IepeBakHO, € CYLNEI0 TOro
X CyZY, a00 CBOTO pillleHHs, SKIO MMTAHHA PO CKaCyBaHHA BUPILIYETHCS TUM Ke CyAZel0, IKMil BUHIC
yXBaJIy IIpO apeuirT.

Binrak, y 6inp110CcTi BUIIaAKiB MiICTaBOI0 CKaCyBaHH: apelITy CIif4i Cy/i 3a3HAYa0Th “Y IOJa/IbIIOMY
3aCTOCYBaHHI IIbOTO 3aX0ofy Bifnana nmorpe6a” — 82 %, i muuie B 9 % BUIAAKIB 3a3Ha4€HO IIPO Te, IO
apellIT HaK/IaJleHO HeoOIpyHTOBaHO (AMB. puc. 3.14).

82%

y TIO/Ia/IbIIOMY 3aCTOCYBaHHi IIbOTO
3axofly Bifmama morpe6a

9%

apewIT Ha MalfHO (YacTMHY MajiiHa)
6yB HaK/IafieHNiT HEOOTPYHTOBAHO
9%

iHIII migcTaBu

Puc. 3.14

ligcTaBa Ang ckacyBaHHS (4acTKOBOrO CKacyBaHHs) apewTy MaiHa

OpnHiero 3 mifcTas, 3a AKOl CIiAYi CyA/ii KOHCTATYIOTh, [0 HOTpeba B apellTi MailHa Bifillaja, € 3aKpUTTA
KPMMiHa/IbHOTO NTPOBA/I>KeHHs .

Boanouac 15 tpashs 2019 p. Benuka [Manata Bepxostoro Cyay v mexax cnpasu No 372/2904/11-v, 3a3Hayu-
Na, 10 Y BUNAAKY, KONM apelT HaKNaJeHo Y KPUMiHaNbHOMY NPOBAZKEHHI Ta HA Yac 3BEPHEHHS 3i CKaprokw
NpoBaJKEHHA 3aBepLUEHe, BiANOBiAHE NPaBO BAACHOCTI NiANATAE 3aXUCTY B NOPSAKY LMBINILHOIO NPOBALKEHHS
(He3anexHo Big toro, B nopaaky KIMK Ykpaikm 1960 p. un KIMK Ykpaiku 2012 p. apewt 6yB HaknajeHuil):

51. TakuM YnHOM, CYA0M KPUMiHANbHOI KPUCAMKLIT MOBUHHI PO3rNAAATMCA CKAPIM HA 3aKOHHICTb i 00rpyHTO-
BAHICTb apewTy MaitHa, Po3B’A3aHHS AKX NOTPedYe NepeBipkv HAABHOCTI MiACTAB i AOTPUMAHHS NPOLEAYPH,
YCTAHOB/NIEHUX KPUMIHANILHUM NPOLIECYaIbHUM 3aKOHOM, TOOTO BUPILIEHHS NO CYTi NUTaHb, AKi be3nocepeaHbo
CTOCYIOTbCS NOPSAAKY 3AiACHEHHS KPUMIHANBHOTO NPOBAAKEHHS.

58. Pa3oM 3 TMM cKacyBaHHS apewTy MaiiHa, HaKNaZeHoro CNiAYMM Y KpUMIHAMbHIMA cnpasi, micna 3aKkpuTTa
CNpaBy He MOB’A3aHe 3 OLLIHKOW NPaBOMipHOCTi 3aCTOCYBAHHSA OPraHOM J0CY/0BO0 C/iAICTBA TaKOr0 3axoAy, a
HeobXiAHICTb NPUIAHATTA BiANOBiAHOTO pilleHHs € 6e3cnipHow i be3anbTepHATUBHOI 3 OMSAY HA NPUNUHEHHS
KPUMiHaNIbHUX NPOLLECYabHUX NPaBOBIAHOCUH.

73/ Vxsana crmiggoro cyani Tepe6osnsaHcbKoro paitoHHoro cyay TepHominbebkoi obmacti Bifg 12 mumnsa 2019 p. y crpasi Ne 606/802/17; yxsama
crigyoro cyapi Jlenincpkoro paitonHoro cyny M. Mukonaesa Big 03 munus 2018 p. y cripasi Ne 489/3183/18.
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[pobneMHUM MUTAHHAM TPUBANMA Yac 3alMWANOCh CKACYBaHHS apewTy
MaiiHa, HaknazeHoro 3a npasunamn KIMK 1960 p.

Tak, Bignosigro go 1. 9 Pospiny XI “Tlepexinni nonoxennsa” KIIK Ykpainnm 2012 p., 3anmo6ixHi 3axonn,
apellT MaliHa, BiJCTOPOHEHHA Bifl IOCajy, 3aCTOCOBAHI Iifi Yac AisHaHHA Ta JOCYLOBOIO CIiJCTBA [0
IHA HaOpaHHA YMHHOCTI UM KolekcoM, IpOOBXYIOTh CBOIO [Iil0 O MOMEHTY X 3MiHW, CKACyBaHHS 4l
IPUINMHEHHS Y NOPSIZIKY, 10 AifAB 0 HabpaHHA YMHHOCTI 1M KogekcoMm.

[Mocunawunch Ha 3a3HayeHy HOpMy, CAiAvi CYAAi MepeBakHo NoBepTany
0e3 po3rnsAy KNOMOTaHHA NP0 CKACyBaHHS apelTy MaiiHa, HaknajeHoro
3a npasunamu KINK 1960 p., wo noaasanuch 3aiHTepecoBaHUMKU 0cobamm
3 nocunanHaM Ha ct. 174 KNK Ykpainm 2012 p., xoua Taka nosuuia byna
JVCKPUMiHaLLINHOK™,

IligTpyMyBanyu TaKy IMO3ULIIO i CY[Ai anenrAnifiHOl iHCTaHIl.

Hanpuknag, Yxsanoro cyapi IlleBueHkiBCbKMiT pajioHHMI Cyfi M. 3amopixoka Bifg 04 sxosTHA 2017 p. y
crpaBi Ne 336/1506/16-K CKacOBaHO apelIT HA MaiiHO, 10 6yno HakmageHo 22 kBitHsa 2010 p. cmiganm
[lleBuenkiBcpkoro PB 3MY I'VMBC Ykpainu B 3anopisbkoi o6/acTi. YxBasoro Koserii cypis AnenaniitHoro
cyny 3amopisbkoi o6macTi Bif 24 »oBTHA 2017 p. BKasaHy yXBasly CTIYOro CyAfi CKacOBaHO, IPU3HAYEHO
HOBMII PO3IJIA/ B CyAi IepuIoi iHCTaHLil 31 cTajii BUPINIEHHA NMUTAHHA LIOAO HNPUMHATTA KIOIOTAHHA 0
posrnany. Koneria cynnis 3asHaumma, mo HakmageHuit cnijuuM B nopAaky KIIK Ykpaiam 1960 p. apemt
BipnosifHO Ko “Ilepexiguux monoxens” ynHHOro KITK Ykpaium Moxke OyTy CKacOBaHMII JIUIe Y HOPSJKY,
nepenbavenomy KIIK Vkpainm 1960 p., Ha 110 OOIPYHTOBaHO BKasaB IIPOKYPOp B ame/sALiliHii cKapsi.
YxBanoro cmifgoro cyzapi llleBueHKiBCbKOrOo pafioHHOro Cymy M. 3amopixksa Bim 28 mucromapma 2017 p.
Bi/IMOBJIEHO y NPUIHATTI [JO PO3IVIAlY KJIOINOTAaHHA IIPO CKACYBAHHSA apellTy MailHa, OCKI/IbKM CIif4uM
cynneto, axuit fgie Ha mifctaBi KIIK Ykpainn 2012 p., He Mo)ke pO3ITIAATUCA MUTAHHA 1[OJO CKaCyBaHHA
aperTy MajiHa y HOpsiKy Ail 3akoHopaBcTBa 1960 p.”.

Mpote 17 xostHa 2018 p. Benuka [Manata BepxosHoro Cyay y cnpasi No 461/233/11-u, npoBagxeHHs
No 14-326uc18 (E[IPCPY No 77361936), noctaBuna kpanky y 3rajaHoMy NUTaHHI, BKA3aBLLUW, 10 3HATTA apewTy
3 MaiiHa, HaKNaZEHOro y MeXxax KpUMiHanbHOTo NPoBa)KEHHS, PO3rNAAAETLCS Y BCTAHOBNEHOMY KPUMiHANbHUM
npougecyanbHuM 3akoHoaascTeoM nopaaky — KIK Ykpainm 2012 p.

Mpu upomy Cyp 3a3Haums: ... 3 HabpaHnam yuhHocTi KINK Ykpaikm 2012 p. npaBa BnacHuka, AKkui He € y4acHu-
KOM KpUMiHaNbHOrO NPOBAKEHHS, SIKWWLO NPY NPOBE/JEHHI Ai3HAaHHA Yu NONEPEAHBOI0 CNiACTBA DYNM NOpYLEHi
#0ro NpaBa B/IACHMKA, CTANK DiNbl 3aXMWEHAMM CaMe 3aX0JaMK KPUMiHaNbHO-NPOLIECYAILHOTO 3aKOHY. ...
OcKinbku KpuMiHanbHe NPOBAXXEHHS Y CMpaBi, Y AIKIA yXBajeHa MOCTaHOBA Npo 3abOPOHY Ha NPOBE/EHHS
peecTpaLjiifiHux onepauii (peecTpallisi, nepepeectpallif) woao0 aBToMobing TpuBae, cnpasa He nepeaaHa Ao Cyay
Ha yac HabpanHsa yunHocTi KIMK Ykpaitm 2012 p., T0 BUPilIEHHS NUTaHHA WOAO 3HATTA aPELITY YU OCKAPKEHHS Aiil
Yy be3aiaNbLHOCTI CNiAYOT0 Y KpUMiHaNbHOMY NpoBazXeHHi 3aincHiolTbes 3a npasunamu KIMK Ykpainm 2012 p.”.

TaxuM uMHOM, y pasi, AKILO BTACHUK MallHa, AKUI1 He € CTOPOHOIO KpPMMiHa/IbHOTO IPOBa/I)KeHH s, IIOCU-
narounch Ha cT. 174 KIIK Ykpainu, ockapxye apelnT maliHa, HaknajgeHnii 3a npasunamu KIIK Ykpainn
1960 p., caigumit Cyaasa Ma€e po3IIAHYTH TaKy CKapry IO CyTi BUMOT, OCKIIbKM 1ie € €AVHUMU ePeKTNB-
HVM CIIOCOOOM 3aXMCTY IIpaBa BIACHOCTI 0COON.

74/ YxBana criguoro cynai O6omoncbKoro paitonnoro cyay M. Kuesa Big 30 cepriaa 2018 p. y cripasi Ne 756/10912/18 // http://www.reyestr.court.
gov.ua/Review/76152507; yxBanma crmifaoro cyapi I[Tledepcbkoro paitonnoro cymy M. Knesa Big 31 »xoBTHs 2016 p. y cnipasi Ne 757/52922/16-x //
http://www.reyestr.court.gov.ua/Review/62520082.

75/ YxBana llleB4eHKiBCOKOTO PaitlOHHOTO CyAy M. 3amopixoks Big 04 xosts 2017 p. y cipasi Ne 336/1506/16 x // http://www.reyestr.court.gov.ua/
Review/69501177.
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3.5.3

TpuManHs nig BapTolo

B 3aranbHi N0/10)XEHHA WO0AO 3aCTOCYBaHHS
3anodixxHoro 3axoay

Ocobucra cBo60z1a € PyHJaMEHTAIbHOI YMOBOIO, KO0 KOXKEeH IIOBIMHEH KOPUCTYBATHUCA, i 1030aB/IeHHA
AKOI Ma€ NPpAMMI i HETaTUBHMIL BIUIMB Ha KOPUCTYBaHHA iHIIMMM IIpaBaMM;.

1.1 c1. 5 EBponeiicbKoi KOHBEHLLT 3 NpaB NHAMHKM Nepe/dayac, o KOXXEH Mae NpaBo Ha cB0OOAY Ta 0cobucTy
HeA0TOpKaHHicTb. Hikoro He Moxe byTu no3basnexo cBob0AM, KpiM TaKMX BUNAAKIB i BiANOBIAHO A0 NPOLEAYPH,
BCTAHOBJIEHOI 3aKOHOM.

HepmotopkanHicTp i Oe3meka /IOAMHM BU3HAIOTBCA B YKpaiHi HaliBMINOIO COLia/IbHOIO LiHHICTIO.
Koncrutyniine mpaBo Ha cBOOOAY Ta OCOOMCTY HENOTOPKAHHICTb JIIOAVMHY 3aKpilUTIOETbCA CT. 29
Koncturynii Ykpainm.

TpumaHHA 1iJ BapTOIO € HAICYBOPIIIMM 3aII001KHIM 3aXOfIOM, SIKMII MO>Ke OYTY 3aCTOCOBAHMII Ti/IbKI
Y BUK/TIOYHVX BUIA/IKAX, KO/IM CTiIYMM, IPOKYPOPOM JIOBE[IEHO, 110 YKOZIeH i3 Oi/IbII M KMX 3aI100KHIX
3aXOfiiB (OMAIIIHIil apellT, 3acTaBa, 0COOMCTa IIOPYKa, 0COOUCTe 30008’ A3aHH) He MOXe 3aIo0irT pu-
3uKaM, BusHadeHuM cT. 177 KIIK Ykpainu, 3acTocyBaHH:A LjbOro 3a1o06i>XHOro 3aX0fly pernaMeHTOBaHO
ct. 183 KIIK Ykpainm.

BopHowac TpMMaHHSA TiJ BapTOK0 € HANIONUIMPEHIMNM 3amo06ix-
HIMM 3aXOffOM, sKMII OOMpaoTh CIifdi Cymmi y KpUMiHaJIbHMX
IpOBA/DKEHHAX. 3TigHo 31 “3BiToM cyaiB mepmiol iHcTaHLil PO
pO3I/IsA MaTepiaiB KpUMiHa/IbHOTO ITpoBaji>keHHs Ne 1-K, 3a 2019
piK 3arajoM posrnAHyTo 51 437 KIONOTaHb IIPO 3aCTOCYBaHH:A
3aI00>KHOTO 3aX0fy, 3 AKMX IlepeBaXKkHa OIIbLIICTD, a came 36 201
KJIOMOTaHHs — MPO TPUMaHH: mif BapTowo (70,4 %).

PimennaM cmifyoro cypni i3 3asHa4eHOl KiZIbKOCTiI K/IOIIOTaHb
PO TpUMMaHHA Mij BapTor 1 502 nosepuyTi, 15 774 3ajoBoneHi, y
5 713 BiMOBJIEHO y 3aJ0BO/EHH], Y 2 381 — 3acTOCOBAHO iHIINMII
3aMoOLKHMIT 3axif.

Bupimyroun nuTaHHA NPO 3aCTOCYBaHHA 3amoODKHOTO 3aXOfly y BUITIAAL TPMMaHHA Iif BapToo,
CHigunit Cynnad Ma€ OLIHUTY HAaABHICTb pU3MKiB, BusHaueHux cT. 177 KIIK Vkpainu, BaromicTs foka-
3iB NP0 BYMHEHHA MiJ03PIOBAaHMM KpMMiHAaJIbHOTO IPABONOpPYLIEHHS (OOIPYHTOBAaHICTb Mif03pn),
TSDKKICTb ITOKAapaHHSA, L0 3arPOXKye BifNOBifHI 0co6i y pasi BU3HAHHA Mifl0O3PIOBAaHOTO BMHYBATUM
Yy KpPUMiHa/JbHOMY IpPaBOIOPYLIEHHI, Y BUMHEHHi fKOrO BiH IiJO3pIOETHCS, OOBUMHYBAYyETHCS; BiK
Ta CTaH 3J0pOB’sA IiJO3PIOBAHOTO, OOBMHYBAUEHOrO; MILIHICTb COILja/IbHUX 3B’S3KiB IiJO3PIOBAHOTO,
0OBMHYBAYEeHOTO B MICIIi J10r0 MOCTITHOTO MPOXXMBAHHS, Y TOMY YMC/Ii HasBHICTb B HbOTO POAMHU i
YTPUMaHIIiB; HaABHICTD Yy MiJO3PIOBAHOIO, 06BMHyBaquoro MOCTiTHOTO MicIs pO6OTI/I 260 HaBYAHHS;
penyTalilo Ii03pIBaHOro0, 0OBIHYBAYEHOTr0; MATHOBUII CTaH Ii03PIOBAHOT0, 0OBMHYBaYeHOT0; HasIB-
HICTb CY[MIMOCTENl Y MiZO3pI0BaHOrO, OOBMHYBAYEHOTO; JOTPUMAHHA Mif03pIOBaHUM, 0OBMHYBAauYeHUM
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YMOB 3aCTOCOBAHNX 3aII0ODKHIX 3aXOfiB, AKIIO BOHM 3aCTOCOBYBA/INCS IO HbOTO paHillle; HasABHICTD I10-
BiJOM/IeHH: 0c00i PO Mif03Py Y BUMHEHHI iHIIOr0 KPMMiHA/IIBHOTO IIPAaBOHOPYIIEHHS; PO3MIp MaifHOBOI
IIKOJIM, Y 3aBJIaHHi AKOI MiJO3PIOETCS, OOBMHYBAYYETHCA 0c00a, 260 pO3Mip HOXOY, B OTPYMAHHI AKOTO
BHACTII/IOK BUMHEHHS KPYMiHa/IbHOTO IIPAaBOIOPYIIEHHA MiT03PI0EThCA, OOBIHYBAYYETbCA 0C00a, @ TAKOXK
BaroMiCTh HasABHMX JJOKa3iB, AKMMM OOIDYHTOBYIOTbCA BifNIOBiTHI 0OCTaBUMHM; PU3NK IPONOBKEHHS UM
HOBTOPEHHs HNPOTUIPABHOI IOBENiHKM, 30KpeMa PU3MK JIETAIbHOCTI, 1[0 JI0r0 CTBOPIOE IiI03PIOBAHNIL,
OOBMHYBaYeHNIT, y TOMY YMCII Y 3B’I3KY 3 JIOT0O JOCTyHoM fio 36poi (ct. 177, 178 KIIK Vkpainn).

Sx BusnavdeHo 4. 1 ct. 178 KIIK Ykpainm, Taki faHi cligumit Cynjs OLiHIOE Ha MifcTaBi HaJjaHUX CTO-
poHaMM KpMMiHa/IbHOTO IPOBAJPKEHHs MaTepiasiB, y YOMY NPOABIAAETbCA peaisalil 3MarajbHOCTI AK
3arajibHOI 3acaiyt KpMMiHa/IBHOTO ITPOBAKEHHS (IeTabHille AuB. II. 2.6.2 IIbOr0 JOCTI/KEHHS).

Haromictp 4. 4 ct. 193 KIIK Ykpainn Hagae caifuomMy cyAji mpaBo 3a KJIOIMOTaHHAM CTOPiH abo 3a Bac-
HOIO iHiI[iaTMBOIO 3acIyxaTu Oy/b-sKOTO CBifIKa 4y ZOCTIANTY Oyb-sAKi MaTepiau, 110 MalOTh 3HAYEHHS
JUIA BUPpIIIeHHSA INWTaHHA IPO 3aCTOCYBAaHHA 3allOODKHOIO 3aXOy, Y YOMY IPOSBIAETbCA IPUHIUII
HIPOAKTUBHOCTI Y AiANBHOCTI cmigyoro cyani (meTanpHinie fuB. 1. 2.6.6 1IbOTO JOCTII>KEHHs).

Il BuMoru A0 yxBaau 3a HacniAKaMu po3rnagy
KJIOMOTaHHA NPO 3aCTOCYBaHHA 3anobiXHoro
3axo4y Ta iX AOTPUMAHHSA CAiJYMMU CYAAAMU

Bumorn mo yxBanmm CTigyoro Cypji Ipo 3acTOCYBaHHS 3amoOibKHOro 3axopy 3akpimreni cr. 196 KIIK
YKpaiHu, BiiIOBiTHO 10 SAKOI yXBaja IPO 3aCTOCYBaHHSA 3aIlI00DKHOTO 3aXOAy y BUMIAAL TPYMaHHA Mif
BapTOI NMOBMHHA MICTUTHU BilOMOCTI IIpo:

1) xpuMmiHajbHe IpPaBONOpPYLIEHH:A (JIOTO CYyThb i MpaBOBY KBajli-
¢ikamniro i3 3a3HaYeHHAM cTarTi (YJacTMHY CTATTi) 3aKOHY YKpaiHu
Ipo KpMMiHA/NbHY BifJOBiAANBHICTD), Y AKOMY Ii03PIOETHCA,
00OBMHYBaYyETbCA 0C00a;

2) o6cTaBMHH, SIKi CBif4aTh NpO iCHYBaHHS PU3MKIB, Iepenbade-
HIUX cT. 177 uporo Kogekcy;

3) ob6cTaBMHM, AKi CBigYaTh IPO HEJOCTATHICTb 3aCTOCYBAHHA
6inplr M'SIKMX 3alOODKHMX 3aXOfiB /I 3amOOiraHHs pUSMKaM,
nepenbadeHuM ct. 177 nporo Kogekcy;

4) TmoCUIaHHS Ha JOKasWy, SIKi OOIPYHTOBYIOTD 1Ii 0OCTAaBUHN;

5) 3anoODKHMII 3aXif, AKMIT 3aCTOCOBYETHCS.

YxBajma CIiAYOro CyAAi Ipo 3acTOCYBaHHA 3alOODKHOIO 3aXOAy TaKOXK Ma€ MICTUTM HOCWIAHHS Ha
3aCTOCYBaHHA 3acTaBy fK a/JbTEPHATMBHOIO 3alOODKHOIO 3aXOfly, OOIPYHTYBaHHA 3aCTOCOBAHOTO
PO3Mipy 3acTaBy, a TaKOX 00OB’A3KY, IO IOK/IAJAIOTbCSA Ha IMiJ0O3PIOBAHOTO y pasi 3BiIbHEHHA 3-Iif
BapTy BHAC/TIIOK BHECEHH 3aCTaBy, a00 >K OOTPYHTYBAHHSI LO/{0 He BI3HAUYEHHS PO3MIPY 3aCTaBU IpU
3aCTOCYBaHHI TPMMaHHA IIiJ] BapTOIO.

Takox cmigumit cymps, cyf 3000B’s13aHNUIT BUSHAUUTU B YXBaai PO OOpaHHs 3alOODKHOTO 3aXORy Y
BUIVIAZIi TPMMAHHA IiJl BapTOI0 200 JOMAIIHBOTO apelITy ATy 3aKiHdeHHs il Aii y Me>XaX CTpOKY, Iepef-
6avenoro uum Kopmekcom.

3 ornay Ha BMBYEHi MiJ yac LbLOro AOCAIAKEHHS YXBanW CNifyuX CyaAiB
Mpo 3aCTOCYBaHHSA 3amobiXHOTO 3axoAy Y BMIISAI TPUMAHHA Mij BapTolo,
HaBe/IeHi BUMOTY /10 3MICTy YXBa CAiayi CYAAi A0TPUMYHITLCA HE 3aBXAN.

154

‘ 69%
TaK, HABOJATHCA (PaKTUIHI 0OCTaBUHM, IPaBOBa
kBamigixarmis ta crartst KK
14%
TakK, pore 3rajgyerbcs muie cTarts KK
17%
TakK, IIPOTe 3a3HaueHa JIMIle IpaBoBa
kBanidikarnis ta crarrsa KK

Puc. 3.15

HasBHicTb B yxBani iHpopmaLyii 1,040 KpUMiHaNbHOTO NPaBONOPYILIEHHS,
B IKOMY Mi/\03PIOETbCS, 00BMHYBAYYETHCA 0C06A

Tak, ¢paxTuyHi 06CcTaBMHM KpUMiHA/JIBHOTO IIPAaBONOPYLIEHHs, IpaBoBa KBamidikania Ta crarra KK
Ykpainu Oynmu 3asHadeHi y 69 % BMBYEHMX YXBaJ, TOAi AK B 14 % yXBaj 3rafiyeTbCs JIMIIE CTAaTTS
KK Ykpainn, a B 17 % — xBasidikanisa iHKpuMiHOBaHOTO IpaBONOpPYLIEHHA i3 3a3HayeHHAM cTaTTi KK
Ykpaiun (guB. puc. 3.15).

Tinbku B 13 % BUBYEHUX yXBaJ CIiA4i CyAAi TOCH/IAMNCD HA JOKa3M OOIPYHTOBAHOCTI Miflo3pu 3 ix aHa-
ni3oM, y 48 % yXBaj IOCM/IAaHHS Ha JjoKa3u Oyro, ane 6e3 ix aHami3y, a B 39 % mpoaHa/misoBaHUX yXBas
HOCU/TaHHS Ha JJOKasy OOIPyHTOBAHOCTI Mifo3pu B3arasi BigcyTHi (guB. puc. 3.16).

48%

IIOCIJIAaHHA Ha joKasy 6e3 ix aHasisy

13%
MOCH/TAHHSA Ha JOKasy 0OIPyHTOBAHOCTI ITiK03pK
3 iX aHajizoM

39%

6e3 oCcuIaHb Ha JOKa3u

0

Puc. 3.16

HasiBHicTb B yxBani nocunaHHa Ha A0Ka3W, WO NiATBEPAXYHTb Nif03py

JIuie y BUHATKOBUX Bunaakax (y 6 %) cmigdi cyaai 3a3HadaoTh BCi 00CTaBUHY, IO CBiYaTh PO HasB-
HiCTb KOXXHOTO 3 iCHyIouMx pusukis, nepen6adennux cr. 177 KIIK Ykpainu (gus. puc. 3.17).
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6%
TaK, HAJA€ETbCA ,LLe'l':.UIbHI/UZ OoImc O6C'1'LIBMH, jiife) CBiJ_lLILITb
Hp() H’dHBHiCTb KO>XHOIo i3 3a3HAYCHUX B yXBa}'[i pI/ISI/IKiB

45%

TaK, OJIHAK HAJ/[A€ThCsA JIeTabHMI ONIC 06CTaBVH,
IO CBilYaTh PO HAABHICTH /MNUIEe OKPEMMX PUSNKIB,
BOJHOYAC peruTa Komioerbcs 3i cT. 177 KIIK Ykpainn

29%
yci 06cTaBuHM, 10 CBiAYaTh PO HASABHICTH PUBKKIB,
KomirwTbes 3i cT. 177 KIIK Ykpainn

15%

CTTiYNIt CY/i/is MPOCTO KOHCTATYE B yXBasi (akT
OOTPYHTYBaHHA CIIiIYUM (IIPOKYPOPOM) HasBHUX PU3MUKIB,
He HaJAl04uy BIACHOTO OOIPYHTYBaHHA

5%
Hi, JKOOHMX IIOCHUJIAHDb HE 3a3HAYE€HO

Puc. 3.17

HasBHicTb B yXBani NOCMNaHHA Ha 00CTaBWHM, WO CBiAYATL NPO HAABHICTb
puaukiB, nepeadayenux cr. 177 KMK Ykpainu

Y 6inpmocti BUMazKiB cifgi cypi y cBoiit yXBamax 0OMeXyTbCs 3a3Ha4YeHHAM JIMIIe OKPEMIUX PUSUKIB
(y 45 %), ab0 BKasyeTbCs nmile HoOpMa, nependadera ct. 177 KIIK Yipaiun (y 29 %), a6o x gyOmoerses
OOIPYHTYBaHH: CTiA40ro 6e3 BIACHOrO aHami3y criggoro cyngi (y 15 %).

B OuinoBanuna kBanidikauii aii ocobu
Npy 3acTocyBaHHi 3axoAy 3a0e3neyeHHs
KpPMMIHaNbHOTO NPOBaA)KEHHS

MOoXX/MBICTb 3aCTOCYBaHHS 3aII00DKHOTO 3aXO0Aly Y BUITISIA TPMMAaHHS IIiJf BAPTOIO YiTKO CHiBBiJHOCKUTD-
cs1 13 TSDKKICTIO 37I04MHY, iHKpuMiHOBaHOTro 0co6i (4. 2 ¢1. 183 KIIK Ykpainu). 3 uum ¢akrom mos’sisaHe
TaKe HeTaTMBHe SIBUILE, K CBijoMe 3aBUIeHHs CliguuMmy KBamidikauii FisTHHSA, 10 A€ MOX/IUBICTD
HOCTaBUTY MUTAHHSA PO B3ATTA 0cOOM Wi Bapry.

CBOE€I0 4eproro CIijuoMy CyAfi Ipy pO3IJIAAL KJIOINOTaHHA IIPO 3aCTOCYBAaHHS 3alOODKHOTO 3axomy
HaJJaHO IIPABO OL[{HUTU OOIPYHTOBAHICTD Mif0O3PM, IIPOTe BU3HAYeHH: KBasiQikauii HisTHHA He BXOAUTD
JIO 10T0 IIOBHOBa>KEeHb.

Ak BOAYaeTbCA 3 BMBYEHUX MiJ, Yyac AOCNIAKEHHSA YXBan, CNiAyi cyAAi He
3a3HayatTb NPo 3acTOCYBaHHSA 3an0biXHOr0 3aX0Ay 1040 3MiHM KBanidika-
LLil KPMMIHANBHOTO NPaBONOPYLUEHHS.

Cnpaspi, monoxxenssamu § 1 1. 18 KITK Ykpainu, ssKuMu peraMeHTOBaHO 3alOODKHI 3axomu, 3aTpu-
MaHHA 0coOM Ha MifiCTaBi yXBa/M CIiA4Oro Cypfi, He mepepbadae IpaBa CIif40ro Cynni 3MiHOBaTH
KBasTidikallito KpMMiHATBHOTO IPABONOPYIIEHHS.
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3 iHworo 6oKy, Ha cAiAYOro CyAA NOKNAZEHO 000B’A30K OLHUTU TAXKICTb
3/104MHY, Y BYMHEHHI AKOr0 MiZ03PHETLCA 0C00a, | TAXKICTL MOXAMBOIO Mo-
KapaHHs (0 6e3nocepesHbo 3anexuThb B KBanidikawji A nigo3posaHo-
10), a TaK0X 00IPYHTOBAHICTb NiZ03pK, TO6TO 0BIPYHTOBAHICTb NPUNYLLLEHHS
TOr0, W0 0c00a BYMHMNA Ail, AKI iil IHKPUMIHYETHCA.

BignosigHo, ciifunii cyaasa Mae OLiHNTY Taki faHi GakTUYHO, a He GOpPMaNbHO Ha MifcTasi KBamidikaril
it 0co6u, 110 3a3HaueHa B MOBiOMJIEHHI IIPO Mif03Py UM B KJIOIOTAHHI PO 3aCTOCYBaHHA 3al00DK-
HOTO 3aXOfly.

Bl MoxnusicTb po3rnsAy KaonotTaHHus
npo 3acTocyBaHHA 3anobiXXHOro 3axoAy y BUrNsAAj
TPMMaHHA Nij, BapTol0 0e3 y4YacTi 3aXMCHUKA

Y posrisAfi KIOMOTaHHS IIPO 3aCTOCYBAHHS 3al0ODKHOTO 3aXOfy V BMUITIAAI TPUMAaHHS IIiJ BapTOIO
y4acTb IPOKYpPOpa, a TAKOX ITiJO3PIOBAHOTO, OOBMHYBAYEHOTO, IJOfI0 SIKOTO HAJIIIIO KIOMOTAHHS,
€ 060B’A3K0BOI0. HesBKa 3aXMCHMKA 4M 3aKOHHOTO IIPe[CTaBHUKA IiJO3PIOBAHOrO, OOBMHYBA4€HOTO,
KpiM BUIIAJIKiB 060B’A3KOBOI YYacTi 3aXMCHIKA, He NIePEelIKO/PKAE PO3ITIAAY KIOMOTaHHA, AKIIO IM 6y1o
TIOBiJOMJIEHO IIPO JIOTO 4Yac i Micle.

AHani3ylun NoHATTA 3an00iKHOr0 3aX0Ay Y BUINSAI TPUMaHHS Nij, BapToOH
Ta NiACTaBM ANS MO0 3aCTOCYBAHHA, BUHUKAE MPOTUPIYYS Y MOXJIMBOCT
PO3rNSAY TaKOTo KAONOTaHHSA 0e3 y4acTi 3aXuMcHUKa.

Tak, B3ATTs1 0cOOM Ii BapTy € HAJICYBOPIIIMM Ta HAMTSDKIMM 3aIIOODKHUM 3aX0fI0M, 1[0 0OMexXye mpa-
BO 0COOU Ha CBOOOAY Ta 0COOMCTY HEJOTOPKAHHICTb. PO3IVLAL KIOMOTAaHHS PO 0OpaHHS 3aII00DKHOTO
3aXOfly y BUIVLA/Ii TPMMAaHHA IIifl BAPTOI 6e3 y4acTi 3aXMCHYUKA MOXe CYTTEBO 3aLIKOAUTU 0COO0i, sAKil
00Mpa€ETbCs 3a00DKHMIT 3axif,.

95 Y n. 62 piwenna y cnpasi “lapbkasuit npotu Ykpainn” Big 18 mwotoro 2010 p. (3assa No 25978/07)

‘ EBponeicbKuit CyA 3 NpaB NAMHN HaronocuB Ha Tomy, wo c1. 5 EKI1/1 rapaHTye 0cHoBONONOXHE NPaBo Ha
cB0DOAY Ta HeJ0TOPKaHHicTb. Lle npaBo € HaBaxMBiWMM Y “eMOKPATUYHOMY CYCMINLCTBI” Y PO3YMiHHi
EKINJL. Bignosiano ao n. 5 c1. 7 KK Ykpaikn 3abeaneyeHns npasa Ha 060y Ta 0COOMCTY HE0TOPKAHHICTb
BiZIHOCUTbCS 210 3ara/ibHuX 3acaJ, KPUMiHANbHOTO NPOBAAXKEHHA'S,

BipmosigHo 70 4. 3 cT. 193 cnigumit cyans, cyn 30608 s13aHNUIT BXXUTY HEOOXiJHUX 3aXOfiB [/1s 3abesIe-
YeHHs 3aXVCHMKOM IiJJO3PI0BAHOTr0, 0OBMHYBAYE€HOTO, SKIO OCTAHHIi 3asBUB KJIOMOTAHHSI MPO 3aiIy-
YeHHs 3aXVMCHMKA, KIIO Y4acTh 3aXMCHUKA € 000B’I3KOBOK ab0 SIKIO CTiYMil CYAAsA, CY/ BUPIIIUTD,
110 00CTaBMHM KPMMIiHATBHOTO IIPOBA/PKEHHs BUMAraloTh y4acTi 3aXMCHUKA.

BigmoBigHO [0 AaHMX, OTPMMAHMX I 4Yac MOCTIIPKeHHs, OUIBLIICTD K/IONOTAaHb IIPO 3aCTOCYBAaHHSI
3al06DKHOTO 3aXOfly Y BUIJIAAI TPMMAHHSA IIifj BApTOI PO3I/IAMAIOTLCA 3a y4acTio 3axycHuKa (y 90 %
Bumazkis). IIpore HENOOAVHOKNMMY € BUIIQIKM, KOMU PO3IJIAJ TaKOTO KJIONOTAaHHA Bifj0yBaeTbcsa 6e3
y4acri 3axucHuka (y 10 % Bumagkis).

76/ Pimennsa €CIIJI y cripasi pimnenns y cipasi “Tapbkasuit npotn Ykpainn” (Garkavyy v. Ukraine) Big 18 mororo 2010 p., 3assa Ne 25978/07 //
http://hudoc.echr.coe.int/rus?i=001-97425.
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I 00rpyHTYBaHHA PU3MKIB

95 Y piwenni y cnpasi “W. npotu LLseituapii” Bia 26 ciyns 1993 p. ECTJ1 BKkasye, 110 BpaxyBaHHs! TAXKOCT 37104UHY

‘ Mag CBiil paLjioHa/IbHMIA 3MICT, OCKINbKM Lie CBiAYMTL MPO CTYNiHb CycninbHOi Hebe3neyHocTi Lijiei 0cobu Ta Aae
3MOry CNPOrHO3yBaTH 3 JI0CTAaTHLO BUCOKMM CTYNEHEM iMOBiPHOCT ii NOBEAIHKY, bepyyn 0 yBarw, o MaibyTHe
MOKapaHHS 32 TXKKWIA 3M104UH MiABMILYE PU3NK TOTO, WO Ni03PHBAHMI MOXE YXUAMTMCD Bij CMiACTBa” .

95 Y cnpasi “Iniiiko npotu bonrapii” ECIJT 3asHavae, wo cyBopictb nepesbayeHoro NoKapaHHs € CYTTEBUM
r €71EMEHTOM NpY OLLHIOBAHHI PU3MKiB NEPEXoBYBaHHA ab0 NOBTOPHOTO BYMHEHHS 3/104UHIBS.

ITpore cama mo cob6i TAKKICTh iHKpMMIHOBAHOTO 3/I0YMHY Ta CYBOPIiCTb MOX/IMBOTO ITOKapaHHS He
MO>Ke CJTYTYBaTy €IVMHOI, CAMOCTIITHOIO MiICTABOI0 JyIA TPUMAHHA ocobu mif BapTow. Taki gaHi MaroTh
OLIiHIOBATICh y CYKYITHOCTI 3 JTaHMMM IIPO 0COOY IiJ03pI0BaHOr0, KOHKPETHUMY 0OCTaBMHAMY KO>KHOTO
KPMMiHaJIbHOTO IIPOBAJKEHHs, a MOTUBMY, 3 AKX CIIJ4YMUI CyAs BBaXKa€ HaABHMMMU Ti 4M iHIII 3 Iepef-
6auennx ct. 177 KIIK Ykpainyu pusukis, MaloTb HABOAUTICH Y CYJOBOMY pillleHHi.

95 BianosiaHo a0 piwenns ECIJT 3a ckaproio No 72967/01 sia 01 6epesus 2017 p. y cnpasi “benesutchbKuit

‘ npotu Pocii”, n. 111-112, cyay HeobXigHo BpaxoByBaTy, L0 0OMEXEHHS PO3INSAY KONOTAHHSA NPO 0bpaHHs,
NPOAOBXKEHHS 3an06KHOTO 3aX0Ay Y BUINAAI TPUMAHHS NiJ, BAPTOK /MLE NEpenikoM 3aKoH0AaBYMX (CTaH-
JapTHUX) NiACTaB ANA iA0r0 3acTOCYBaHHSA 063 BCTAHOBNEHHS iX HAABHOCTI Ta 00rPYHTOBAHOCTi A0 KOHKPETHOI
0co6yu & nopyweHHaM sumor n. 4 c1. 5 KonseHwjii”. Avanoriyna nosuuis BuknaaeHa B n. 18 nucra BCCY sia
04 kgitha 2013 p. No 511-550/0/4-13%,

IIpoTe 3a3HaveHi BuMoru 3akoHy Ta npaktuku €ECIUI cnigunmm cygasamMu 9acTo He JOTPUMYIOTbCA.

Tak, 3 Tekcty yxBamu OKTAOPCbKOro pailoHHOTO cymy M. IlonTaBu Bb6auaeTbes, WO CAimumMit cypsa obme-
JKUBCA JIUIIe 3a3HaYeHHAM PUBMKIB, 1[0, HA JIOTO AYMKY, € HOBEJeHUM, IIPOTe >KOTHOTO TOSACHEHHs, YMM
KepyBaBCsl CIiAUMil CyAAs Ipy IX OLiHIN, He HafaHO®!.

Tak, 3 TeKCTy yXBamu MeJiTOONbCHKOTO MiCHKPafOHHOTO CYAY BOAYaeThCs, IO Py BUPIIIeHH] MIUTaHHA
IIPO IPOJOBXKEHHS 3aII001KHOTO 3aX01y V BUIVISAI TPUMMAaHH Iif BapTOIO CYAAs BPaXOBY€ JIMIIE TSKKICTh
[IOKapaHHs, 1J0 3aTPOXXyE 0OBMHYBAYEHOMY Y pasi BU3HAHHS JIOr0 BUHYBATUM Y KpMMiHAIbHOMY IPaBOIIO-
PYILIEHHI, Ta BBa)XKa€ 1}0 00CTaBMHY JOCTATHBOIO I/Is1 BCTAHOBJIEHHS HASIBHOCTI PU3NUKIB, mepenbadeHnx 4. 1
c1. 177 KIIK Ykpainu, Ta, BifOBifHO, A/Is1 TPMMaHHsI 0COOU i BapTO0™.

ITogexynu 1ie TMOB’3aHO 3 HEAKICHOIO MiATOTOBKOIO BifIMOBifHMX K/IONOTaHb IIPO 3aCTOCYBAaHHA 3aIlo-
6DKHOTO 3aXOfly, OCKI/IBKM CITifumil Cyansi, BUXOAA4M i3 monoxkenb 1. 2 4. 1 c1. 194 KIIK Ykpainu, npu
3aCTOCYBaHHI 3aI1001KHOTO 3aXO/ly Ma€ BPaxOBYBaT! TUIBKY Ti PU3MKY, Ha SIKi BKA3ye CIif4nmii, IPOKY-
pop, i He MOXKe B CBOIll yXBaJIli 3a3HAYNTY IIPO iICHYBAaHHS IHIINX PU3MKIB, HABIiTb AKINO 32 06CTaBMHAMYI
CIIpaBY [IMIIOB [0 NEPEKOHAHHA MPO IX HaABHICTb.

77/ Pimenns €CIUI y cnpasi “B. mporu Iseituapii” (W. v. Switzerland) Bix 26 ciuna 1993 p., sassa Ne 14379/88 // http://hudoc.echr.coe.int/
rus?i=001-57817.

78/ Pimennsa ECIIJI y cnpasi “Inirikos mpotu Bonrapii” (Ilijkov v. Bulgaria) Bix 26 mumns 2001 p., sasgsa Ne 33977/96 // http://hudoc.echr.coe.int/
rus?i=001-59613.

79/ Pimennsa €CIUI y cipasi “Benesurpknit mporu Pocii” (Belevitskiy v. Russia) Big 26 nunnsa 2001 p., 3assa Ne 72967/01 // http://hudoc.echr.
coe.int/rus?i=001-79648.

80/ IIpo mesiki mUTaHH MOPALKY 3aCTOCYBAHHSI 3alI00DKHIX 3aXO/iB I1ij] 4ac JOCYL0BOr0 PO3C/IifyBaHHsI Ta CY[0BOIO IPOBA/PKEHHS BI/[IIOBIIHO
1o KpuminanbHOro mporecyanbHoOro kogekcy Ykpainu : Jluct BCCY Big 04 xBitHa 2013 p. Ne 511-550/0/4-13 // https://zakon.rada.gov.ua/laws/
show/v0511740-13.

81/ YxBana criguoro cyuai Oxrsa6pcpKoro paitonHoro cyay micra Ilontasu Bif 14 mumusa 2019 p. y cipai Ne 554/5731/18 // http://reyestr.court.
gov.ua/Review/83685326#.

82/ YxBana MemiToOONMbCHKOTO MiCHKPailOHHTO Cyfy 3anopisbkoi obmacti Bif 07 BepecHs 2018 p 07 BepecHsa 2018 p. ycrpasi Ne 320/3032/18//
http://reyestr.court.gov.ua/Review/76306023.
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BI/II'IaI[KI/I HEHAJIC)KHO1 HIHI‘E)TOBKI/I OPI‘aHOMu JAOCYIOBOI'O PO3Cil- cﬂiA‘l“ﬁ cyans:
AyYBaHHA MalOTb CUCTEMHUM Ta IOIMNPEHNM XapaKTep, IIpO IO

crimgi cymai 3a3HavaM Mif 4ac MpOBeleHNX y MeXKaxX HOCTi/KeHHs “[WWiJoao obpanHs 3_3"05i)KH0f0
(boKyc-rpynax. 3axo4y TPpUMaHHA nij BapT_OIO, .

JOCUTb YacTo OyBaKTh TaKi WabnoHHi
Oco6nuBy yBary Cmif4i Cymmi MaioTb 3BepTaT Ha OOIPYHTYBaH- K/0MoTaHHA, BOHU NEPenuUCcyTbeA
H PM3VMKiB IIPU MPONOBXKEHHi 3amo0iKHOrO 3aXOfy y BUIIAL be3 nosicHeHHs pusnkis, npocto

3aranbHUMK ppasamu, 1o
“TaKuii-To MOXKE YXMAMTUCD, i
YUM Lie J0BEAEHO, HE3po3yMino.

TPUMAaHHA il BapTOK, OCKUIbKM SKINO Ha IIOYATKOBil cTapil
IIPOBAIKEHH, KO C/TiICTBOM 00’ €KTUBHO 1iie He 3i0paHo 3Ha4YHOI

KIZIBKOCTi JJOKa3iB Ta 0co0y IIOHO 3aTPMMAHO, TSDKKICTDb 37I0YMHY Ane uj dpasu HacTINbKK YacTo
MO>Ke BUITPABJIOBYBATU TaKMil 3aII0ODKHMII 3aXifl, TO 3 MOAA/IBIINM 3YCTPiYaloTheA, 110 NPOCTO “0vi
IIPOBA/KEHHSM ITOCMIAHHS BUK/IIOYHO HA TSDKKICTh IHKpUMiHOBa- pos’izaitb”. § BBaXalw, 10 Le
HOTO IiZJlO3PI0BAHOMY IIPABOIIOPYIIEHHSA € HEJOCTATHIM. HenpasubHo”.

€CIUI Haronomye, o OOIPYHTYBaHHA HAaABHOCTI PU3SMKIB /uile
TsKKICTIO  iHKPMMIHOBAaHOTO KPMMiHA/JIbHOTO IPaBOIOPYIIEHHA
€ HempaBoMipHuM. 3asHauyeHe BOauaerbca 3 pimennsa €CIUI 3a
ckaproro Ne 37466/04 Bix 20 TpaBHs 2010 p. y cripasi “MockaneHKoO
npotu Ykpaiun”. Tak, y . 36 0CTaHHBOTO 3a3HAYEHO, 1IJ0

95 Cyn 3a3Hayae, W0 OpraHu CyA0BOI BNaJu HEOAHOPa30BO NocCUNa-

‘ INCA HA IMOBIPHICTb TOFO, 1,0 0 3aABHUKA MOXE DYTH 3aCTOCOBaHE
CYyBOpE NOKApaHHS, BPaXOBYWYW THXKICTb 3/10YMHIB, Y CKOEHHI
AKX BiH 00BMHYBauyBaBcs. Y LbOMY KoHTekcTi Cya Haraaye, w0
CYBODICTb MOKApaHHS, fIKE MOXE OYTM NMPU3HAYEHO, € HaNeXHUM
EIEMEHTOM NpX OLiHL PU3MKY NEPEXoBYBaHHSA Bij, CYAY YW CKO-
€HHS iHworo 3n104nHy. Cya BU3HAE, W0, BPaXOBYHYN CEPHO3HICTb
BUCYHYTMX 1100 3aABHMKA 00BUHYBAYEHb, AEPXKaBHi OPraHu Moru
BUNPABAAHO BBAXATH, L0 Takuid pusmK icHye. 0aHak, Cya HeogHo-
Pa30B0 BCTAHOB/IHBAB, WO CaMa N0 CODI TAXKICTb 00BUHYBAYEHHS
He MOXE CNyryBaTM BUNPaBAAHHAM TPUBANMX NEpPioAiB TPUMaHHS
nia, BapTow %3,

Hanpuxian, Ak B6a4a€eTbcs 3 TEKCTY crifaoro cynpi JIeHiHCBKOro pailoHHOTO Cyay M. MuKonaeBa, cifamit
CYLJIs BiJMOBVB Y 3a/{0BOJIEHHI KJIOIIOTAHHA IIPO IPOJOBXKEHHS 3alI001KHOTO 3aX01y Y BUIJIALL TPYMaHHSA
IiJ BapTOI0, OCKI/IbKY CTOPOHO 0OBMHYBadeHH: He OY/IO JOBEAEHO, 1[0 PU3MKU He SMEHIIMIICS 3 MOMEH-
Ty 0OpaHH: 3aI0ODKHOTO 3aX04Y Ta MPOROBXKYIOTH iCHYyBaTu™.

ITig 4ac BUpilleHHA KJIONOTAHHA IIPO IPOJOBXKEHHA CTPOKY TPMMAaHHA IIiJj BapTOM, CIHifuMil Cyapns
3000B’13aHMIT PO3IIAHYTU MOXIMBICTD 3aCTOCYBAHHA IO MiZO3PIOBAHOTO OYIb-AKOTO iHIIOTO 3amo6ix-
HOTO 3aXOfly fIK a/IbTEpHaTMBY TPUMMAaHHIO IIiJi BapTOI.

3 TekcTy yxBanm ciifgoro cymai BoryHcekoro paiionHoro cymy M. JKurommpa B6ada€eTscs, 10 IpOTATOM
PO3IJISIAY KIOMOTAHHS JOBEEHO OOIPYHTOBAHICTD Mi/JO3pY Ta HASIBHICTD iCHYBaHHS PU3NKIB, IPOTE He [JOBe-
JIeHO HEJOCTATHICTb 3aCTOCYBAHHsI OUIBII MSIKMX 3aI0ODKHIX 3aXOMiB IS 3aII00iraHHs PU3VKY, ¥ 3B SI3KY 3
9IM Y 3a/J0BOJIEHHI KJIOIIOTAHHS IIPO 3aCTOCYBAHHSI 3aII00DKHOTO 3aXO/y Y BUILIIL TPYMAaHHS I1i BAPTO0 —
BiJMOBJ/IEHO, Ta 3aCTOCOBAHO Oi/IbII M’ KNI 3aII0ODKHNI 3aXif — LiIof060BMIT JOMAIIHIN apemT®.

83/ Pimenns €CIUI y cupasi “Mockanenko npotu Ykpainn” (Moskalenko v. Ukraine), sasBa Ne 37466/04 // https://zakon.rada.gov.ua/laws/
show/974_797.

84/ YxBana crigdoro cyzpi JleHiHcbKOro paitoHHOTo cymy M. Mukonaepa Bif 23 uepsus 2016 p. y cipasi Ne 489/2243/16-k // http://www.reyestr.
court.gov.ua/Review/58485529.

85/ VxBaa criggoro cyani boryncpkoro paitornoro cygy M. Kuromupa Big 12 s 2018 p. y cipasi Ne 295/8785/18 // http://www.reyestr.court.
gov.ua/Review/76331695.
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Il MoXxnuBicTb 0roNIOWEHHSA Pe30IOTUBHOT YaCTUHU
YXBaZiK Mpo 3acTOCYBaHHA 3anobiXXHoro 3axoAy
Y BUrAAAi TPUMaHHS Nij, BapTowo

95 3riHO 3 yCTaneHoWw NpaKTUKOW, L0 BiAA3EPKaI0E NPUHLMA, NOB'A3aHUA i3 HANEXHWM BiANpaBAEHHAM

‘ NpaBoCYA/s, CY/0Bi PillleHHs NOBUHHI NOBHO BiA00paXaTi MOTMBY, Ha AKUX BOHU IPYHTYHOTLCA (cnpasu ECIJ
“Mopeitpa Mepeitps npotv Mopryranii”, (No 2) [BM], § 84%; “Manon npotv ®panuii™®’). OaHak Hepiako
TPannATLCA BUNAAKKM, KOMM YXBaNa CNiAYOro CyAAi MICTUTb NMLIE BCTYNHY Ta PE30JIHTMBHY YACTUHM.

Bopgnouac 4. 2 ct. 376 KIIK Ykpainu Hagae MOXX/IMBICTb OOMEXMUTIUCS CK/IA/JAHHSM i OTO/TOLIEHHIM pe3o-
JIIOTUBHOL YaCTUHU YXBAJIM, AKIIO II CKIaJaHHs BYUMAara€e 3Ha4HOro yacy. Ilieo >x HopMOoI0 BU3HAYEHO, 1110
HOBHMII TEKCT yXBamu (IIOCTAaHOBM) MOBMHEH OyTN CKIaJieHNIT He Ti3Hille AT [i6 3 [HA OrOONIeHHS
PE€30MIOTMBHOI YaCTMHM Ta OTOJIOIIEHMI y4acHMKaM CYOBOrO NIpoBajyKeHHA. IIpo yac oronmomeHHA
HIOBHOTO TEKCTY yXBau (IIOCTaHOBM) Mae Oy Ty 3a3HAYEHO y paHillle CKIafieHiil il pe30/II0TUBHIN YacTHHI.

3a3HadyeHa HOpMa HaJla€ TakKe NpPaBoO CYAy, IO MIOCTAaHOBYB BifiIOBifHe CY/IOBE pillleHH:, ajle 3a aHaJo-
€10 IMPOKO 3aCTOCOBYETHCA i CIIJIUMU CYAIAMMN.

Tax, BigIoOBifHO KO JaHMX, OTPUMAHMX Iifi Yac MOCTimKeHHs, 8 % yXBa/l CIif4OTO CyAAi IpO 3aCTOCy-
BaHHs 3alI00DKHOrO 3aX0fly y BUIVLAZI TPYMAHHS IIifi BapTOIO Ta 15 % yXBasl PO NPOJOBXXEHHS CTPOKY
3alI06DKHOTO 3aXOAy Y BUIIAZL TPMMAaHHS IIifi BapTOI0 He MAIOTh IIOBHOTO TeKCTy (auB. puc. 3.18).

8%
Hi
92%
TaK

30%
Hi

70%
TaK

Puc. 3.18 Puc. 3.19

HasiBHicTb B yxBani onucosol HasiBHiCTb y KopoTKili yxBani aatu
Ta Pe30NHTUBHOI YaCTUH NPOroNoWeHHs NOBHOI YXBanM

Kpim Toro, y 30 % BMBYE€HUX BUIIAAKIB Y pe30TIOTUBHIN YaCTVHI yXBa/y CTiJ40T0 Cyhi Ipo 3aCTOCYBaH-
H# 3aII00DKHOTO 3aXOfly y BUJi TPMMAaHHA IIifl BApTOI0 He 3a3HAYAETHCS JjaTa IPOTOJIOMIEHHS ITIOBHOTO
TEKCTY, B yXBaJIaX IIPO IPOJOBXEHH CTPOKY 3alI0061KHOTO 3aX0y Y BUIJIAI TPUMAHH IIifl BApTOIO LIl
BificoTOK cTaHOBUTD 15 % (muB. puc. 3.19).

86/ Pimenns €CIUI y ciipasi “Mopeiipa ®epeiips nporu ITopryranii” (Moreira Ferreira v. Portugal) Bix 11 mumns 2017 p., 3asBa Ne 19867/12 //
http://hudoc.echr.coe.int/rus?i=001-175646.

87/ Pimennsa ECIUI y crpasi “Ilanon nporn ®panuii” (Papon v. France) Big 25 mumas 2002 p., 3assa Ne 54210/00 // http://hudoc.echr.coe.int/
rus?i=001-60633.
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3a3HaveHi AaHi iayTb y poapi3 3i c1. 29 Konctutyuii Ykpaiku, BianoBigHo
JI0 KO HIXTO He MoXe byTW 3aapewToBaHWi abo TpUMaTMca Mij BapTow
iHaKIWe K 332 BMOTMBOBAHMM pillleHHSIM CYAY i Ti/fIbKK Ha MmiAcTaBax 1a B
nopA/AKY, BCTAHOB/IEHNX 3aKOHOM. TaKoX LS NPAKTUKA CynepeyuTb NpaKTyL
ECIJ1, B aKili HaronowyeTbes, WO 0c06a MOXE TPUMATUCh Nij, BapTOH nLLIE
Ha NiACTaBi BMOTUBOBAHOIO CYA0BOI0 PillIeHHS.

Kpim Toro, ocoba, 1o sikoi 6yB 06paHmil 3alI006DKHNIT 3aXi y BUIIAA] TPYMaHHA il BApTOI0, PaKTUIHO
1o36aB/leHa MOXK/IMBOCT] e(peKTVBHO BUKOPNCTATU CBOE IPAaBO HA ame/AlliliHe OCKap)eHHS CYJOBOTO
pilleHH:A, OOIPYHTYBaTU CBOIO MO3MUIII0 Ha JAHMX, IO OyIM BCTaHOBJIEHI CyAOM HepIIoi iHCTaHII Ta
BUKOPMCTOBYBA/IVCh [/l YXBaJICHHA CY[OBOTO PillleHHs IIPO 3aCTOCYBAaHHS 3alOODKHOTO 3aXOfy IpO
TPUMaHHA Iij BapTolo. BifnosigHo, 6€3 MOBHOrO TEKCTY yXBa/lu MaTepialyu KIOIOTAaHHSA PO 3aCTOCY-
BaHHA 3aII00DKHOTO 3aXOfly Y BUIVIAZL TPMMAHHA IIifi BAPTOI0 He MOXKYTb OyTI CKepOBaHi 0 PO3ITIARY
[0 Cyny amelALifiHOI iHCTaHIIiI, YMM IOPYIIYETHCA BXKe HACTYIIHA 3acajia K CY/IOYMHCTBA 3arajioM, Tak i
KpMMiHa/TbHOTO IMPOBAJ>KEHHS, SIK 3a0e3IIeYeHHs IpaBa Ha OCKAp>KeHH: NPOLeCyaIbHUX pilleHb (cT. 29
KY, 24 KIIK Vkpaiun).

IIpoTe BapTO 3a3HAYNTH, 11O IIEPEBAYKHO OTOJIOIIYBATY Pe30II0TUBHI YaCTMHY YXBaJl IIPO 3aCTOCYBaHHA
3aI061KHOTO 3aX0/y Y BUIVIAA1 TPMMAHHS IIiJf BAPTOIO CILYNX CYAiB 3MyIIye HagMipHe HaBaHTaXXeHHS
3 PO3IVIAAY CYROBUX CIpaB (fieTaybHille AuB. 1. 2.4 IIbOTO KOCTIPKEHHS).

H 3acTocyBaHHA 3anodixHOro 3axoAy B nepioj,
BuKoHaHHs BuMor c¢T. 290 KINK Ykpaiuu

Bignosigso fo 4. 3 c1. 197 KIIK Ykpainu cTpok TpMMaHHA IIijJj BAPTOI MOXKe 6yTU IPOITOBXKEHNI CIIifi-
9UM CYfIIel0 Y MeXaxX CTPOKY IOCY/IOBOTO PO3CTiflyBaHHA B IOPANKY, HependadyeHomy uum Komexcom.

BianosiaHo, cniayi cyani, BU3Hayaum Aaty 3aKiHYEHHS CTPOKY TPUMAHHS
nif, BapTON, KEPYTbCA HE TiJIbKW MONOXEHHSAMU NP0 MOXMBICTL 3aCTO-
CyBaHHs 3anobixHoro 3axoAy He binbwe Hix Ha 60 2ib, ane i BpaxoByHTH
BM3HAYEHi B NPOBA/KEHHI CTPOKK A0CY0BOI0 PO3CAiAYBAHHS, 3a3HAYAHYU
BiINOBIIHY 1Ty B MEXaX TaKuX CTPOKiB.

Bopgnowac 4. 3 ct. 290 KIIK Ykpainu BU3Ha4ae, [0 CTPOK O3HAMOM/IEHHA 3 MaTepialaMy JIOCY[0BOro
PO3CTilyBaHHA CTOPOHAMM KPMMiHa/JIbHOTO IpPOBA/DKEHHA B MOPSAAKY, IepenbdadeHoMy CT. 290 1boro
Kopekcy, He BK/TII09a€ThCA y CTPOKM JOCYOBOTO PO3C/TilyBaHHA.

Take QopmymoBaHHA 3aKOHOZABYOI HOPMM MOXKE HEOJHO3HAYHO CHPUIIMATUCA CTIYUMM CYRISAMMU,
OCKIiZIbKM HEBK/IIOYEHHA CTPOKIB O3HAiOMJIEHHA 3 MaTepiaaMy JOCYHZOBOIO PO3CHifyBaHHA [I0 CTPO-
KiB JIOCYZJOBOTO PO3CIiflyBaHHA (PAKTUYHO CBITYMTD IIPO MOXK/IMBICTb HEOZHOPA30BOTIO IPOJIOBXKEHHSA
CTPOKiB TpuMMaHHsA 0co6M mix Baproro. Hampukmaz, Komu caMux CTPOKIB JOCY/JOBOTO PO3CIiyBaHH:
3a7MIIMIOCh JIeKiIbKa [IHiB, NpOTe€ CTOpOHAM IIOBifJlOMJIEHO IIPO BifKpUTTA MaTepialiB JOCYZOBOTO
pO3CifyBaHHs.

Kpim Toro, 3a7MwaeThes BiAKPUTUM NUTAHHS, AKILO CTPOKM 03HAAOMAIEHHS
He BK/IYAWTbCA A0 CTPOKIB A0CYA0BOTO PO3CAiAYBaHHSA, Yu byae Take
TPMMaHHA Nij, BaPTOK TaKMM, L0 3aCTOCOBAHE B MeXax CTPOKiB A0CY/A0BOI0
PO3CNilyBaHHA.
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Buxopnsun i3 3arajpHMX 3acaj] 3aCTOCYBaHHS 3aII001KHOTO 3aXOfy, JIOTO MifCTaBy Ta METH, CIIi4i CyAai
3aCTOCOBYIOTD 3aIIOODKHMII 3aXifl y BUIVIAAI TPYMMaHHSA IIifj BApTOIO Ha Iepioji BUKOHAHHA BUMOT CT. 290
KIIK Ykpainmn.

Tak, yxBanow crigdoro cyani IlleBueHkiBcbKoro paitoHHOro cymy M. Kiesa nmpomoBxeHO cTpOK TpUMMaHHA
ocobu mif BapTOI0, BPAaXOBYIOUM Te, IO IIPOKYpOp MoYas BUKOHyBaty BuMoru cT. 290 KIIK Ykpainn Ta 1i
BJMMOTY Ha MOMEHT PO3IJIAZly KIONIOTAaHHs He BMKOHAaHI, a BifimosigHo 0 4. 3 cT. 219 KIIK Ykpainnu, crpox
O3HAOMJIEHHsI 3 MaTepiaaMyu HOCYZOBOTO PO3CHiflyBaHHA CTOPOHAMM KPMMIHA/IbHOTO IPOBA/IKEHH:A, B
nopsazpky ct. 290 KIIK Ykpainu, He BKITIOYa€TbCs Y CTPOKIL JOCYAOBOTO PO3CIifyBaHHM®,

JIng ycyHeHHS CYMHIBiB Ta CynmepeyHoCTeil Y BUPIlIEHHI LIbOT0 MUTaHHA,
VHUKHEHHS nojanblunx 3sepHeHb A0 ECIUT ui nonoxeHHsa MawTb byt
konkpeTusoBaHi B KIK Ykpainu.

l Po3rnaz KnonotaHHa npo 00paHHA 3anoBiKHKX
3axXoAiB

Bignosigxo mo c1. 194 KIIK Ykpainu, mif 4yac po3misay KIOIOTaHHS IPO 3aCTOCYBAHHSA 3all00DKHOTO
3aXOfly CTimguMil CyAms 3000B’sA3aHMII BCTAaHOBUTY, M JJOBOAATb HaJaHi CTOPOHaMM KPMMiHaTbHOTO
IPOBA/KEHH:A JI0Ka3y OOCTaBMHM, SIKi CBi4aTh IPO HASABHICTb OOIPYHTOBAHOI MiJO3pM y BYMHEHHI
Hif[03pIoBaHNM, 0OBMHYBauYeHNM KPMMiHaJIbHOTO NPaBONOPYILEHHA.

HaromicTb crmigdi cyapi mo-pisHOMY HifXOAATDH 10 BUKOHAHHA IIi€l BMMOIM 3aKOHY 11 IOBOJIi 4acTO He
HOCIIAIOTBCA B YXBaJIaX Ha HOKa3y OOIPYHTOBAHOCTI Iifo3pyu abo He aHAJI3YIOTD IX.

Tinbku B 13 % (78 3 599) BUBYEHMX YXBaJI CTif4i Cy/Ai TOCUIANNCh Ha I0Ka3y OOIPYHTOBAHOCTI Hifjo3pu
3 ix a”ami3oM, y 48 % (287 3 599) yxBa/n nocuiaHHA Ha joka3u 6yyo, ane 6e3 ix aHamisy, a B 38,5 % (231
3 599) nmpoaHani30BaHMX YXBaJI IOCMIAHHSA Ha I0Ka3) OOIPYHTOBAHOCTI Mifj03py B3arasi BifcyTHi (AuB.
puc. 3.20). Kpim Toro, cepey mpoaHanizoBaHux 6y/1o ABi yXBaju, B AKUX CIIAYUIL CYAs TOCUIABCS JIMIIe
Ha OOCTaBUHM 3BEPHEHH:A 3 KIOIOTAHHAM Ta OfHA, B AKiil CTAYMiT CYAAsA CIIPOCTOBYBAaB JIOKa3M, IIO
HiATBEPIKYIOTH Miffo3py (3aramom 0,5 %).

13%

yXBas MiCTATD J[OKa3n
OOIPYHTOBAHOCTI MifI03pK 3 IX
aHaTi30M

48%
YXBaJ MiCTATD TIOCHTAHHS Ha
IoKasw, ane 6e3 ix aHasizy

39%
MOCU/TAHHA Ha JOKa3y
06I'PYHTOBAHOCTI MiZI03PY B yXBajax

Puc. 3.20 B3arai BiACyTHi

<1%
HaﬂBHl[}Tb B yXBaj'" Ha 06CTABUHY 3BEPHEHHS 3
NOCUNaHHS Ha J0Ka3W P
UﬁrpyHTOBaHOCTl CITguMit Cy/IA CIPOCTOBYBaB

TOKasu, O MiITBEPIKYIOTH IiK03py

nifo3pu 3 iX aHanisoM

88/ Yxpana criffaoro cyani llleBuenkiBcpkoro partonsoro cyny M.Kuesa Bin 26 6epesns 2018 p. y cripasi Ne 761/10223/18 // http://www.reyestr.
court.gov.ua/Review/73124542.
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3.6

3ABEPUIEHHSA A0CYA0BOI0
PO3CJIIAYBAHHSA

Cr. 3 KIIK VYkpainum BK3Ha4ae, IIO MOCY/IOBE DO3CTiJyBaHHA
3aKiHYYETbCA 3aKPUTTAM KPUMiHAa/IbHOTO IIPOBA/KEHHA ab0
HANpaBjIeHHAM [0 CYAy OOBMHYBAJIbHOIO aKTa, KIOMOTAHHS IO
3aCTOCYBaHHS IIPMMYCOBUX 3aXOHiB MEJUYHOr0 ab0 BMXOBHOTO
XapakTepy, KIONOTaHHA IIPO 3BiIIbHEHHA 0CcOOM Bif KpMMiHalIbHOI
BiJITIOBiIaIBHOCTI.

Bianosiano a0 nonoxennb y. 2 c1. 283 KINK Ykpaiku dpopmamn 3asep-
[IEHHS A0CY/0BOTO PO3C/IiAYBaHHS €:

1) 3aKpUTTAA KPUMiHANIbHOTO MPOBAZKEHHS (MiACTaBU 3aKPUTTA KPUMI-
HanbHOro npoBaaXeHHs Bu3HayeHi cT. 284 KITK Ykpaitu);

2) 3BepHEHHS /10 CYAY 3 KNIONOTAHHAM NpPO 3BiNIbHEHHS 0C00M BiJ KpU-
MiHanbHOI BiZNOBiAANbHOCTI (MiACTaBN 3BEPHEHHS A0 CYAY i3 TaKuM
KnonotaHHaM BusHaueHi posainom IX KK Ykpainm);

3) 3BEPHEHHS [0 CYAY 3 00BUHYBANbHAM aKTOM, K/OMOTAaHHAM Npo
3aCTOCYBaHHS NPUMYCOBYMX 3aX0AiB MeJMYHOI0 abo BMXOBHOIO XapakK-
Tepy (83 rn. 24 KIK Ykpaitu).

Ax BusHadeHo 4. 3 cT. 283 KIIK Ykpainm, BifoMocTi Ipo 3aKiHYeH-
HA JOCYHOBOTO PO3C/IilyBaHHS BHOCATbCA NPOKypopoM fo EP/IP.

Ha cTagii 3aBepuieHHs A0CyA0B0r0 Po3CAiAyBaHHA CRiAYMA CYAAN HAA-
NEHWA HU3KOK NOBHOBAXEHD, SIKi HANPABJEHi HA 3/IHCHEHHA KOHTPOAK
32 NPaBOMIPHICTIO 3aKPUTTA KPUMIHANLHOO NPOBAJ)KEHHS, J0TPUMAHHS
PO3YMHMX CTPOKiB, 3a0€3NeYEHHS J0TPUMaHHS NPaB NiZ03pHBaHOI 0600K
ANS NiATOTOBKK 3aXMCTY TOLLO.
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Tax, cnigunit cypps:

® pPO3I/IAfla€E CKapry Ha IIOCTAHOBM CJIiAYOro, HPOKypopa IIpo
3aKPUTTS KPUMIHATBHOTO IPOBA/KEHHS;

® BCTAHOBJIIOE CTPOKU O3HAlOMJIEHHA 3 MaTepialaMy HOCYHZOBOTO
pO3CIiflyBaHHA Y pasi 3BOMKAaHHA CTOPOHOIO 3aXMCTY, IIOTEPITi/IN-
MM, 3 O3HAOM/IEHHAM;

® MOXKe BUMHECTM yXBajly IIPO 3aKpUTTS KPMMiHA/IbHOIO IIpOBa-
I>KEHHsI 32 KIIOMOTAaHHAM iHIIOI 0coOM, MpaBa uM 3aKOHHI iHTepecu
AKOI OOMEXYIOTbCs IIifj Yac AOCYZOBOTO pPO3CIiAyBaHHA, abo ii
NIpEICTaBHMKA, AKIIO 3aKIHUM/INCA CTPOKM JOCYZOBOTO PO3CHify-
BaHHA 3 MOMEHTY BHECEHHS BiJlOMOCTEN IIPO KpUMiHaIbHE IIPABO-
HOpYLIeHH:A [0 €AMHOTO PeECTPY HOCYIOBUX PO3CHiyBaHb [0 [HA
HOBiZIOM/IEHHS 0Cc00i IO Mifo3py, BcTaHoB/eHi 4. 1 ¢T. 219 1poro
Kogekcy;

® BCTAHOBJIIOE CTPOK JI 3aBEPLIEHHs JOCYJNOBOIO PO3CIiyBaHHA
Ta IPUITHATTSA OHOTO 3 pillleHb, epen6adeHnx cT. 283 KITK Ykpainn.

3.6.1

lloBHOBa)X(EHHSA W00 KOHTPO/IKO 32 NPaBOMIPHICTIO
3aKPUTTS KPUMIHAILHOTO NPOBaJ)KEHHS

KpuminanbHe mpoBagyKeHH: 3aKpUBAETbCA CIiIYNM 3 IifICTaB, BU3HaUYeHNUX II. 1, 2, 4, 9, 9-1 KIIK Ykpainu
Ta 3a YMOBI, 1110 B IPOBaJ>KeHHI )KOHII 0c06i He TOBIOM/IEHO MPO Mif03PY, IPOKYPOPOM — 3 IifICTAB,
Bu3HavdeHux 4. 1 c1. 284 KIIK Ykpainm.

Bopnouac, BignoBigHO #O 4. 4 cT. 284, a Takox II. 3, 4 4. 1 cT. 303 KIIK Ykpainu, nmocrtaHoBa Cifg4oro,
IPOKypopa MoXe OyTy OCKap)KeHa 10 CIIY0ro CyApi.

BignosigHo go “3BirTy cymiB mepiuoi iHCTAaHI IPO pO3IVIAA MaTepialiB KPUMIHATBHOTO NPOBAIKEHHS
Ne 1-k 3a 2019 pik 3aranoM posrisgHyTO 13 815 cKapr Ha pillleHHS CIiZY0ro IpO 3aKPUTTA KPUMiHAIbHO
IIpoBaJI)KeHHA. PillleHHAM CIifyoro cypi i3 3a3HayeHoi KinbKocTi ckapr 1 357 mosepHyTi, 8 631 3aoBoNIEHO,
y 1 999 — BiIMOB/IEHO Yy 3a/I0BOJIEHHI.

Cr. 306 KIK Yxpaiun, ao axoi siacunae KIMK Yxpaiun woao nopsaaxy pos-
[NSAY CKapr Ha CTaAil J0CYA0BOTO PO3C/iAYBaHHS, KA X0Y i HOCUTb Ha3BY
“lNopaaok po3rnaay ckapr Ha pilleHHs, Aii v be3aifanbHICTL chigyoro yu
NpoKypopa nij, yac A0CYA0B0r0 Po3cniayBaHHA”, npote aKTUYHO BiAcunae
JI0 3araNibHuX NonoxeHb cyAoBoro posrnaay (cr. 318-380 KIMK Ykpaiuu), Ta
He BpaxoBYe 0C00MBOCTEN PO3rNAAY CKapr, 30KPEMa i CKapr Ha NOCTaHOBK
Mpo 3aKPUTTA KPUMIHANbLHOTO NPOBAAKEHHS, HE BU3HAYAE NOPSAKY iX po3-
[NSAY, MeX A0CNIZKEHHS, KPUTEPIiB NPUAHATTS TOTO YM iHIIOTO PillEHHS.

HepmocTaTHe HOpMaTUBHE BPEryIIOBaHHA PO3ITIALY CIIPaB Lli€l KaTeropii Mpu3BOJUTD JO POSBUTKY Pi3HOI
IIPaBO3aCTOCOBHOI IIPAKTUKY, B TOMY YNC/Ii B YaCTUHI BU3HAYeHH:A 00cATy MarepiasiB, AKi MaloTh OyTH
TOCHi/I>)KeHI IpY pO3IALL CKapIn.
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Taxk, mesaxi cmimgui cympi BBaXKaoTh, 10, BUXOAAYM i3 IPUHINIIB 3MarajJbHOCTI, AUCIO3UTUBHOCTI, Ipu
PO3I/IAAL CKapry MaoTh OyTy BUBYEHi TIIbKM MaTepiasi, HalaHi CTOPOHAMIL.

BopHouac iHIIi cyAAi BBaXKAOTh, 1O [/I1 06’ €KTUBHOCTI CYHOBOTO PO3IJIALY, HaJIEXKHOI OLJiHKM ITOBHOTY
IIPOBEZIEHOTO OCYAOBOTO PO3CIiflyBaHHs, HeOOXifiHe BIUBYEHHs MaTepialiB 3aKpUTOrO KPUMiHAaTbHOTO
IIPOBAJPKEHHS, T4, BiATIOBITHO, BUTPeOOBYIOTh TaKi MaTepiamn®.

Cynpni, TpUTpUMYIOUMCh TAaKOi MO3MIii, BUXOAATH 3 TOTO, IO NMPpaBOBa NMPMPOAA aHa/li30BaHOTO BULY
OCKap>KeHHS IPOLIeCyalbHOTO pillleHHs CTiAYO0ro Ta IPOKypopa Iepefdadae HeOOXiAHICTb MepeBipKu
CHIYMMI CyOAAMM IIifi 4ac pO3INIAALY CKapr, IOJAHMX Ha IOCTAHOBY IIPO 3aKpUTTA KPMMiHa/JIbHOIO
IIPOBA/PKEHHA, NOTPUMAHHA OPTaHOM JOCYHOBOro ciifcrsa BUMOr cT. 91-94 KIIK Ykpainu crocoBHO
000B’s13Ky TOKa3yBaHH: IIeBHUX 00CTaBMH, 30MpaHH: [JOKa3iB Ta IX OLiHIOBAHHA, a TAKOX BifIOBifHICTD
OCKapKyBaHOI IIOCTaHOBM OpPraHy HocynoBoro craigcrsa BuMoraM cT. 110 KIIK Vkpainm mogpo 3micty
MIPOLIECYa/IPHOTO PillleHHA, IO MAa€ Ha METi JIoflep>KaHHA MPOLERYPU CYLOBOTO KOHTPONIIO 33 JOTPHU-
MaHHAM IIpaB, cBOOOJ, Ta iHTepeciB 0ci6 y KpMMiHa/IbHOMY IIPOBA/KEHHI IiJl 9ac JOCYOBOrO pO3Cili-
nyBaHHA. HeHane)xxHa mepeBipka ClifuuMu CyALAMM BifIIOBiTHUX IifiCTaB NPU3BOANUTD JO CKACYBaHHA
IIOCTAHOBJICHUX HUMM yXBaj’.

Omxe, PO3rNAZAIYM TaKy KaTeropito CKapr, CliAYniA cyaas Mae BCTAHOBUTH:

® Y)\ NOBHO NPOBEJEHE J0CY/0BE PO3CAiAYBaHHSA, TOOTO Yu NpoBeAEHi BCi HE0DXiAHI cniayi Aii Ang BCTaHOB-
NEHHA 00CTaBUH, 1110 MAOTb 3HAYEHHS ANA KPUMiHANBHOTO NPOBA/AXKEHHS;

® Y/ NpaBMAbHO HAZJaHA NpaBoBAa OLjHKA BCTAHOBAEHWM MiJ, Yac A0CYA0BOr0 PO3C/iAYBaHHA JaHUM Ta
obcTaBUHaM;

® Y/ BiANOBiZATb BUCHOBKYW CAiAYO0T0, W0 IPYHTYIOTbCA HA 3ibPaHMX Ha A0CYA0BOMY PO3C/iAyBaHHI A0Ka3aX,
BMCHOBKY NP0 MOXJIMBICTb 3aKPUTTA KPUMIHAMLHOTO NPOBAJXXEHHS Ta YM CNpaBAi B NPOBAZ)KEHHI HasBHi
NiACcTaBy 419 NOT0 3aKPUTTS;

m Yy BiANOBIAAE nocTaHoBa cniayoro (npokypopa) Bumoram c1. 110 KIK Ypaiku.

[lix wac dokyc-rpym, o Cniaui cyaai:

IIpOBOAVIINCA B MeXXax

HOCTiIKeHHs, Cmigui  cypni “Takox nuTaHHs BUTPebyBaHHs Matepianie. BoHo B3arani cknaaHe. Mu poaymieMo,
AKL[EHTYBa/IM yBary Ha BaX- 10 Ans TOTO, L0 PO3rNSHYTH AIKYCH CKapry, Tpeba BuTpebysaTi Matepiany Big,

cnigyoro. Oco6nMBO AKILO NOCTAHOBA MPO 3aKPUTTA KPUMiHAMLHOTO MPOBAZXEHHS.
Tomy, AKUL0 cnUpaTMch TiNbKM HA NOCTAaHOBY, HaBiTb B LibOMY BUNAJKY MM He
00MexeHi BUMoramu i 40BoZaMu ckapri. SIKILO € TaKa CKapra, MM NOBHICTI) MagMO

JIMBOCTI BUBYEHHA MaTepiasiB
TOCYHOBOTO  pO3CHilyBaHHA

L HPUMHATTA - CYARCIo OLHMTM NOBHOTY NPOBE/EHOI0 10CY/10BOI0 Po3CAiAyBaHHS. bes Matepianis ckapru
OOTPYHTOBaHOTO pllIeHHA 3p06uTH Lie NpaKTMYHO HeMoxnBo. MoxHa dopManbHo

3a pes3yabTaTaMU pO3IIALY cKacyBatn’”.

CKapr, il 0COOMMBO CKapr Ha

3aKpUTTA KPUMiHaJIbHOTO

“Konn mu po3rnsizaeMo NuTaHHS MO CKAcyBaHHS apewTy, Npo 3aKpuTTa
KPUMiHaNLHOTO NPOBAJ)KEHHS, BUTPEOOBYIOYM MaTepia KpUMiHAIbHOTO
NPOBAJKEHHS, MU MOXEMO A0CNIAUTI BYAb-AKWiA Z10Ka3, MOXXEMO BUK/TNKATH
6yb-AKoro cBiKa”.

IIpOBaI>KEHHA.

89/ YxBana cniggoro cynai Ilpuaninposcbkoro paitonHoro cyay m. Uepkacu Bifg 19 6epesns 2019 p. y cnpasi Ne 711/2327/19; yxsana crmiggoro
cynni OxTupcpKoro Micbkparionnoro cyny Cymcbkoi o6macti B 15 mororo 2019 p. Ne 583/698/19; yxsana crigoro cynai Hosropoz-Cisepcbkoro
paitonHoro cyny YepsiriBcbkoi o6macti Bif 03 mumus 2019 p. y cipasi Ne 739/934/19.

90/ TIpo mpaKTUKY POSI/IAAY CKapr Ha pilieHHs, Aii 4 6e3[isMbHICTD OpraHiB JOCYA0BOTO PO3CTifyBaHHA YM IPOKYPOpa IIifi 4ac AOCYAOBOTO
poscrinysanns // Yaaransuenns BCCY Big 12 ciuns 2017 p. Ne 9-49/0/4-17 // http://search.ligazakon.ua/l_doc2.nsf/link1/VRR00212.html.
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ITpu 11pbOMY BapTO 3BEepHYTH YBary, 1o BUTpeOyBaHHSA MaTepialiB JOCYZOBOIO PO3CIiflyBaHHA /I PO3-
IJIARY CKapryl Ipo 3aKpuTTsa KpuminanbHoro npoBampkeHHsa B KITK Ykpaiun He nepenbadeno, cmigdomy
CYAAi Ipy po3IVIAAi CIpaB TaKol KaTeropil He HaJaHO IpaBa 3a BJIACHOIO iHIIiaTMBOI BUTPeOOBYBATU
JIOKYMEHTY BijJj YYaCHMKIB IPOBa/PKEHH:A, OiIBII TOrO, BiICYTHICTD CIIfY0TO, IPOKYpOpa B CYZOBOMY
3aciflaHHi 3 PO3I/IANY CKapry He € IepelKoio s ii posrnany (4. 3 c1. 306 KIIK Ykpainn).

HasBHicTb 00rpyHTOBaHOI HE0OXiAHOCTI B AOCAIAKEHHI CRIAYMMU CYAAAMM
Matepiani A0CYA0BOT0 PO3C/iAYBAHHA A/l BCTAHOBJIEHHS! HAsBHOCTI
niAcTaB ANS 3aKPUTTA KPUMiHaNbHOTO MPOBAAXEHHs, 3 0AHOro GoKy, Ta
3aKOHO/aBYa HEBPEry/bOBAHICTb LbOT0 MUTAHHS, 3 iHWOI0, NPU3BOAATHL /0
TOT0, W0 CAiAYI CYAAI NPUIAMATL PilleHHA Npo BUTPEOYBaHHS Matepianis
3aKPUTOT0 KPUMiHANbHOTO NPOBAJ)KEHHS HA BNACHWA PO3CYA, KEpyHYUCb
3araNibHUMK 3acajamn KPUMIHAILHOTO NPOBAZXKEHHS.

Bopno4yac HeHafaHHA MaTepianiB KpYMiHaIbHOTO IIPOBAa/PKEHHA HAa BUMOTY C/Ii/JYOTO CY/[Mi HE MA€ >KOfI-
HUX IPOLeCYanbHMX HACTIAKIB JI/IA CIiIY0TO Ta IPOKypopa.

BapTo Takox 3BepHYTM yBary Ha Toil (akT, L0 B aleJALilTHOMY
HOPSZIKY MOXYTb OyTM OCKap>KeHi TiIbKM yXBaiyu CTigYoro Cympmi
PO BiMOBY B 3aJlOBOJIEHHI CKapry Ha IOCTAHOBY NPO 3aKPUTTA
KPUMIiHaJIbHOTO IPOBAJPKEHHA. YXBaaM X, SKUMU Taki cKapru

L 3a/I0BOJIEH], aIleNIALIITHOMY OCKap>KEHHIO He IIifI/IATal0Th.
Cnipuwii cypas:

Ha nmpaktuii e Mo>ke IpU3BOAUTY O CUTYaLlil, KOMY IIpY BUPillIeH-
Hi cKapr 1€l kareropii crigyi cyani BUXOAATH He 3 00IPyHTOBAHOCTI
3asABJICHNX BVIMOT, a 3 MOTHBIB “y0e3IleueHHA B/IaCHOTO pillleHHA

“A'y Hac TaKy NpaKTUKY 3aCTOCOBYE
Haw anenaujitHuit cya. Bonu
BUXOAATD i3 Toro, o “Tum

CKaPXHUKaM HEMa 4Or0 XOAUTY N0 BiJj CKaCyBaHHS Ta, BifIOBifHO, BiJ IOTipIIEHHA CTaTUCTUKM 3
anensuiaM, KO BX HE cKacyere AKOCTI CYJOBMX PillleHb, 110 BUPAXOBYETbCA AK BiJICOTOK CKAaCOBa-
iM MOCTAHOBY NP0 3aKPUTTS, MU HUX Ta 3MiHEHMX CY[IOBUX pillleHb i JOMy4aeTbcA IO CYHAiBCbKOIO
CKacyeMo, i Bee. Baui ckapHuKy, Bi JIOCh€, BIUTMBAIOYN Ha Kap €Py CY/i.

3 HUMK | po3bupaiitech”.

KNK Ykpaiuu He MicTUTb BUMOT A0 YXBanK CAiAYOr0 CyAAi, AKOW CKaco-
BYETbCSA MOCTAHOBA CJ1iAY0ro (MpoKypopa) npo 3aKpUTTS KPUMIHAMIbHOTO
NPOBAKEHHS.

BignosinHO, meAKi cmimdi CcyAmi, CKacoByI0YM ITOCTAHOBY CTiJ4Oro,
IPOKypopa IPO 3aKpUTTHA KPMMIiHAJIBHOTO IPOBA/KEHH:A, 0OMe-
JKYIOTbCS 3arajIbHMM IIOCUTIaHHAM Ha He3aKOHHICTb MOCTAaHOBU YU
HEMIOBHOTY JJOCY/IOBOTO PO3CTigyBaHH:’'.

Ilommpenumu € BuUNAAKM, KOMM CHifdi CyAfi, CKacOBYHOYU
MIOCTAaHOBY IIPO 3aKpUTTA KPUMIiHAJIbHOIO IIPOBaJpKEHH:, He
3a3HAUAlOTh KOHKPETHMX IHifCTaB I LbOTO, a OOMEXYIOTbCA
JMIIe 3araJibHUMM (QOPMYIIOBAaHHAMM, Ha KIUTAAT Yy 3B’A3KYy i3
“HENOBHOTOI0 ~ JIOCYIOBOTO  PO3CTiAyBaHHA, “He3[i/ICHEHHAM
BUYEPIIHMUX CTiYMX [l 7 BCTAHOBJIEHHA iCTUHM Y KpUMiHajb-
HOMY IIPOBa/DKEHHi’, “HEJOCTaTHIM MOTMBYBAHHAM IIPUIHATOTO
pilleHHs .

91/ YxBana crigyoro cyapi TanpHiBchbKoro paitoHnoro cyny Yepkacbkoi obmacti Bi 23 mumaa 2018 p. y cripasi 704/801/18; yxsana criffaoro cypji
KominTepHiBcbkoro paitonHoro cymy Opecbkoi obmacti Big 28 TpaBHs 2019 p. y crpasi Ne 494/1395/16; yxBanma ciiffdoro cyani MaamHOBCHKOTO
paitonHoro cygy M. Opecn Bix 05 6epesns 2019 p. y cripasi Ne 521/3874/19.
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Inmi xx cmigyi cynpi feTanbHO aHAi3yIOTh MPOBeeHi Mif 9ac A0Cy-
JOBOTO pO3C/ilyBaHHA CIIifiYi Ta MPOLeCyabHi Ail, OTpMMaHi IIij| yac
ix mpoBeieHHs (aKTUYHI JaHi, IPaBIIBHICTh BUCHOBKIB CIIif[40roO,
IIPOKYpPOpa, Ta 3a3HAYalOTh B CBOIll yXBa/li KOHKPETHI HEJOIKM, AKi
IOTATHY/IM 32 COOO0I0 CKaCyBaHHA PillleHH:A CTIYO0ro, IIpoKypopa’.

CK/1aIHOCTI B CyHOBill IPAKTUIi BMHMKAIOTD Ji IPY BUPILIeHH] K-
TaHH:A IIPO JOTPUMAHHA CTPOKiB 3BEPHEHH: 3i CKapro Ha IOCTa-
HOBY IIpo 3akpuTTs nposamkeHHa (4. 1 ct. 304 KIIK VYkpainm).
Yactumy € BUNafIkKu, KO/IM KOIliA ITIOCTAHOBYU IIPO 3aKPUTTs KPUMi-
HAJIbHOTO ITPOBAJKEHHA HAJICMIAETCA 0c06i y crocib, AKuii yHe-
MOXX/IMBJIIOE BCTAHOBJIEHHA JaTU OTPMMAHH:A, HANPUKIAJ, B pasi
Ha/ICWIaHHA KOIIii IOCTaHOBY 3BUYA/HMM, a HE PEKOMEH/IOBaHMM
JIACTOM.

Cnipuuii cypan:

“Konu 91 ckacoByBaB MoCTaHOBY

Mpo 3aKPUTTA KPUMiHANbHOrO
NPOBAYKEHHS, A 3a3BUYA NULLY, WO
Tpeba cnigyomy 3pobutn. Le ans
T0r0, 1,00 He byno TaKoro, W0 BiH
TaMm W0Ch NEPEeNnuLLE i 3HOBY 3aKpHE.
A 5 BXe Kaxy, Wo Le no Moii yxsani.
Ot i Bce. “Ckapry 3a/0B0NIbHUTH,
nocTaHoBy cKacyBaTu. Beaxary,

10 cNiAYoMY HeobXiAHO NpoBecTy
aKTUBHI Ail”. ToMy w0 iHaKwe BiH
JONUCYe AKuiich 0AMH ab3all Hi mpo
10 i 3HOBY 3aKpUBaE”.

K po3’acHuB 3 UbOr0 NpuUBOAY Buwimii cnewjanizoBanuii cya, YKpaiHu 3 po3rnsiay UMBINbHUX i KpUMiHANBHUX
cnpas y simeri Big, 12 ciyng 2017 p. No 9-49/0/4-17, y Takux BunaaKax, 3a BiICYTHOCTi YiTKUX JOKYMEHTaJIbHNX
niATBEP/KEHb NPONYCKY BCTAHOBNEHOTO CTPOKY, CAiAYUM CYAAAM AOLIIbHO PO3rNISAATH CKapru Ha MOCTaHOBM
NpPo 3aKPUTTA KPUMiHANBbHOTO NPOBAJYKEHHS NO CYTi A YHUKATU BU3HAYEHHS! MOMEHTY MOYaTKy nepebiry cTpoky
0CKAPXXEHHS! J1aTOI0 BUHECEHHS MOCTAHOBM.

3.6.2

lloBHOBa)KeHHA Ha cTaAill 3aBepLIEHHS J0CYA0BOI0
PO3CNiAYBAHHA 3BEPHEHHAM A0 cyAY 3 00BUHYBaNbHUM
AKTOM, K/1I0NOTaHHAM NP0 3aCTOCYBaHHA NPUMYCOBMUX 3aX0JiB
MeMYyHoro abo BUXOBHOTO XapaKTepy

Bipnosigno mo 4. 1 c1. 290 KIIK Ykpainu, BusHaBImy 3i6paHi mig 4ac 0CyZOBOrO po3CIigyBaHHS HOKa3u
JOCTAaTHIMIU [/ CKIalaHHsI 0OBMHYBa/IbHOTO aKTa, KJIOMIOTAHHSA IIPO 3aCTOCYBAHHS MPUMYCOBUX 3aXO/iB
MeJIMYHOro ab0 BIUXOBHOI'O XapaKTepy, IPOKypop abo CTifdmil 3a i1oro JOpydeHHAM 30008 A3aHMII TI0-
BifJOMUTH HiJO3PIOBAHOMY, JIOTO 3aXMCHUKY, 3aKOHHOMY IIPE[ICTAaBHMKY Ta 3aXVICHUKY 0COOMU, CTOCOBHO
SIKOI Iepen6avaeThcsl 3aCTOCYBaHHSI IPUMYCOBMX 3aXO/[iB MEAMIHOTO YV BUXOBHOTO XapaKTepy, Ipo 3a-
BepILeHH: JOCYA0BOrO PO3CIiflyBaHHs Ta HalaHHs HOCTYITY O MaTepiasiiB JOCYZOBOTO PO3C/IiIyBaHHA.

Y. 10 mi€i X cTaTTi BUSHAYEHO, 1[0 CTOPOHAM KPMMiHA/IbHOTO IIPOBaJPKEHHA, IIOTEPIIINIOMY, IPEACTaBHM-
Ky I0pUANYIHOI 0cOOM, LIOMI0 AKOI 3M1iMICHIOETHCS POBAPKEHHS], HA/JA€EThCS JOCTATHII Yac /11 03HAIOM-
JIEHHA 3 MaTepiazaMi, JO AKMX iM HaJJaHO JOCTYIL. Y pasi 3BOJIiKaHHA IIpM O3HAIOMJIEHH] 3 MaTepiamaMu,
IO AKUX HaJIaHO JOCTYI, CHiJuMii CyAjsA 3a KJIOINOTAaHHAM CTOPOHM KPMMiHA/IBHOTO NPOBAa/PKEHHA 3
ypaxyBaHHIM 00CsATy, CKIaZHOCTI MaTepialiB Ta YMOB HOCTYIIY 1O HUX 3000B’sI3aHNIT BCTAHOBUTI CTPOK
IUIs O3HAVIOMJIEHHS 3 Marepiajamy, MiC/IA CIUIMBY SKOTO CTOPOHA KPMMiHA/JbHOTO IPOBAKEHHA abo
MOTEPII/INIA, TPeACTABHUK OPUAMYHOI 0cOOM, LIORO SIKOI 3[iICHIOETBCSA MPOBAKEHHs, BBAXKAIOThCS
TaKMMM, IO peaji3yBaay CBOE IIPaBoO Ha JOCTYI 10 MaTepialiB.

92/ YxBana crigdoro cyzji YepBoHO3aBOJChKOTO PAallOHHOTO CyAy M. XapKkoBa Bif 26 moToro 2019 p. y cnpasi Ne 646/5613/18; yxsana crifaoro
cynni Bouancpkoro paiionHoro cyny XapkiBcbkoi o6macTi iz 28 6epesnsa 2019 p. y crpasi Ne 617/327/19; yxsana cniaoro cyazi Ilesepcpkoro
pationHoro cyny M. Knesa Big 19 xBitHa 2019 p. y cipai Ne 757/9545/19; yxBana criggoro cyani llleBuenkicbkoro partonHoro cyay M. Kuesa Bif
02 tpaBus 2019 p. y cnpasi Ne 761/12224/19.
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Cnipyi cyani:

“He 3nalo, 3BiJKn B3snach Taka NpaKTuKa, 1o
0c00a MOXE 03HaOMUTUCH B JIEHb JINLLIE 3 0HUM
ToMoM — wie 250 apKywiB, a LWe € PeyoBi J0Ka3m,
Bizeo3anuc, matepianu HCPJ, ix Tpeba npocnyxatu.
A e 3aXMCHMK KaXe: MU X0YEMo MpocsyXatu, K
3anucaHa Ha Hocii indopmatis, i nopiBHATY Le
be3nocepeAHbO 3 TMM NPOTOKO/IOM, SIK LiE 3aHECEHO
3a pesynbTaTaMu NPOBEAEHHS CAIAYMX PO3LLIYKOBUX

Aiit”.

“CropoHa 00BUHYBAYEHHS X0Ye MEHLLE iM CTPOKiB
JlaTi Ha 03HAOMIIEHHS, a T!, SIK CRiAYMIA cyaas,
MOBWHEH, MOX/IUBO, MOBOAUTI cebe SIK aJiBoKaT,
CKi/bKM Yacy noTpibHo NASM binbL-MeHwW
HOpPManbHo 03HaikoMUTHCD. [10TiM NuUTaHHS B
NiAroToBYOMY CY/0BOMY 3aCiZaHHi MOXE BUHUKHYTH
npo Te, W0 He BPYYEHUA 06BMHYBANIbHMIA aKT

i He 03HAOMMBCA 3 MaTepianamu A0CY/0B0I0
po3cnigysanus. Lie iHwa gogarkosa npobnema oyae
CTOCYBATUCS TOTO KONErw, kit byae po3rnsaatu
CnpaBy No CYTi Ha MiAroOTOBYOMY eTani”.

Omxe, 3AiiicHIO0YM KOHTPO/Ib 32 AOTPUMAHHSIM NpaB ocib
Ha 3aBeplanbHii CTajii KPUMIHANbHOTO NPOBAZKEHHS,
T00T0 Mmicns OronOWEHHS NP0 3aBEPLIEHHS A0CYA0BOIO
PO3CNiAyBaHHA Ta BIAKPUTTA Martepianis  A0CYA0BOID
PO3C/iyBaHHSA, CAIAYNIA CYAAS NOKNMKAHWI 3abe3neynTy
NnpaBo CTOPiH HA 03HAMOMAEHHS 3 MaTepianamu npoBa-
JUKEHHSI, 1110 € OAHIEH 3i CKNaJ0BMX NPaBa Ha 3axXuCT.

Ak yxe 3asmaueno, monoxkenHsa 4. 10 cr. 290 KIIK
YKpaiHyu MiCTUTD IleperiK yMOB, 1[0 MalTb OyTH Bpa-
XOBaHi CIJ4MM Cy[fielo IpY BU3HAYEHHi JJOCTaTHHOTO
4acy [yig O3HAMOMJ/IEHHSA 3 MaTepiaaMyl, AKUMMU €:

a) obcsr MaTepiariB;
0) cxmajHicTh MaTepiais;

B) YMOBM IOCTYIy [0 IIMX MaTepialis.

IIpore He MOXXHa BBaXXaTy, IO 3a3HAYEHUII IMEPeETiK
YMOB € BUYEPIIHUM.

ITig gac mocmimkeHHA Oyna BUAB/IEHA NIPAKTUKA, KON
IIpM BCTAaHOBJIEHHI CTPOKiB O3HallOMJIEHHA 3 Mate-
piamamMy KpUMiHa/IbHOIO IIPOBAaPKEHHA CIifdi Cyapni
BUXOZIATDb 3 PO3paxXyHKy OfVH /IeHb Ha O3HAalIOMJIEHHSA
3 OFHMM TOMOM IpoBajpKeHHA. Ilpm npomy cami
CHif4i Cyfmi 3BEpPTAIOTh yBary Ha HENOIYCTUMICTb
¢dbopmanpHOrO MiAXOAYy [O BU3HAYEHHS CTPOKIB
O3HallOM/ICHHSI.

§ Bu3Hayatoum JocTaTHicTb Yyacy ANS 03HAAOMIEHHS Y4aCHUKA KPUMiHANbHOIO NPOBAJ)KEHHS 3 MaTepi-
anamu KpUMiHanbHoOro MpoBaJ)KeHHs, CRiAYOMY CYAAI AOLNLHO BPaXoBYBATU MOMOXEHHS Y. 3 cT. 28
KIMK Ykpaiku, ska nepeabayae Taki Kputepii Ans BU3HAYEHHS PO3YMHOCTI CTPOKIB KPUMiHaNbHOTO

npoBaa)KeHHA:

1) cKnagHicTb KpUMiHANBHOTO NPOBAZXKEHHS, KA BU3HAYAETBLCS 3 YPaXyBaHHAM KiNbKOCTi NiZ03pHBaHNX, 00BK-
HyBauyBaHMX Ta KPUMiHANbHUX NPABONOPYLIEHb, LL0A0 SKUX 3AIMCHIOETHCS NPOBAZAXEHHS, 00CArY Ta cneundiku
NPOLIECYaNbHUX A, HEODXiZHMX ANA 3AiHCHEHHS A0CYA0BOT0 PO3CNIAYBAHHS TOLO;

2) noBe/iHKY Y4aCHMKIB KPUMIHANbHOTO NPOBAAKEHHS;
3) cnocib 3AiliCHeHHs CRiAYNM, NPOKYPOPOM i CYZ0M CBOIX NOBHOBAXEHD.

I[TpaBo mifo3poBaHOro “MaTy 4ac i MOX/IMBOCTI, HeOOXi/{HI /ISt MiTOTOBKM CBOTO 3aXMCTy TapaHTOBA-
He . “b” 1. 3 ¢1. 6 KoHBeHIil Tpo 3aXMCT MpaB JTIOMHY Ta OCHOBOIIOTIOKHUX CBOOO.

Cnupatounch Ha uMoru KonseHuji, EBponeiicbkuii CyA 3 NpaB NIOAMHM NUTaHHA aAeKBATHOCT Yacy Ta MOX-
NBOCTEN, HaZlaHNX ANS NiATOTOBKYM 3aXWCTY, NPONOHYE BUPilllyBaTW B KOHTEKCTi 06CTABMH KOXHOI KOHKPETHOI
cnpasy (n. 66 piwenns Bia 21 xostHa 2010 p. y cnpasi “Kopues i Kapnexko npotu Ykpaiku™).

93/ Pimennsa €CIIJ y cipasi “Kopres i Kaprienko nporu Ykpainn” (Kornev and Karpenko v. Ukraine) ig 21 »xostaa 2010 p., 3asgBa Ne 17444/04

// https://zakon.rada.gov.ua/laws/show/974_637.
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Ij] Tax, y cnpasi “Kemnbenn i @enn (Campbell and Fell) npotw Cnonyyexoro Koponisctea” (pitueHns

Biz, 28 yepBHs 1984 p.) 3asBHMK CKapXuBCA Ha Te, WO He BYB A0CTaTHLO NPoiHdOPMOBAHMIA NP0 NpeJ SBNEHi

3BMHYBAYEHHS, TaK SIK 00 NOBIAOMUAN NULLIE 3a 5 AHIB A0 NOYaTKy cyAoBoro posrnsay (n. 63). Cya, Bpaxosy-

1041 NPOCTOTY 3BMHYBAYEHb W00 3asIBHUKA (AMCLMNAIHAPHI NOPYWEHHA NPaBUA BHYTPILIHLOO PO3NOPAAKY
TIOPMK), AiliOB BUCHOBKY, 1110 Y HbOTO B0 “A0CTaTHLO Yacy” ANA MiAToOTOBKM CBOro 3axucty (n. 98)%.

95 Y cnpasi “Xyceit 1a iHwi (Huseyn and others) npoTH Asepbaiigxany” (piweHns Big 26 nunua 2011 p)
Esponelicbkuit Cya Bu3HaB nopylweHHs nianyHkTy “b” n. 3 c1. 6 KonBeHuii, 3a3Haunswm, wWwo MaTeplanM
00BMHYBaYeHHS OynM A0CUTb BEIMKMMM Ta BKAOYANM, NOMiX iHworo, binbwe 6200 cTopiHOK A0KYMEHTIB Y
22 ToMax Ta Bi/le0 CBiAYEHHs, 3anucaHi Ha 22 Biaeokacetax. BuByeHHs Takoro Benkoro obcsry Matepianis
BUMarae 3HayHoro yacy Ans o3HaiiomnenHs. A Tomy Cyz Ao BUCHOBKY NP0 HAsiBHICTb CEPiA03HUX NPobeM

3 JIeKBATHICTIO i BiANOBIAHICTIO Yacy i cnocobiB, HajaHUX 3axuCTy Ans 03HaoMneHHs (n. 174-178)%.

3.6.3

loBHOBa)XEHHA 1,00 3000B’A3aHHA 3aBepPLIMTH

JL0Cy/10B€ PO3CiAYBaHHS

I1. 11 4. 1 cr. 303 KIIK Ykpainu Hajiae crifildoMy CyAzi IOBHOBa)KEHHA CKAaCyBaTy IOCTAHOBY CHiJYOTroO,
NIPOKypopa PO BiMOBY B 3a[J0OBOJICHHI K/IOIIOTaHHA IIPO 3aKPUTTA KPUMMiHa/IbHOTO IIPOBAaKEHHA 3 IIifI-
cTaB, nepepgdaveHux 1. 9-1 4. 1 ct. 284 nporo Kopekcy (To6TO0, KON icHY€e HeckacoBaHa IIOCTaHOBA CIIifi-
4OTO0, IPOKYpOpa MPO 3aKPUTTA KPMMiHA/IbHOTO MPOBA/KEHHA 3 MiCTaB, NepefbdadeHnx 1. 1, 2, 4, 9 niei
YaCTUHY, Y KPMMIHa/IbHOMY IIPOBaJKEHHI 00 TOrO CaMOro AifAHHA, 110 PO3CIiZyBanoCa 3 JOTPUMaH-
HAM BVIMOT LIOHO IICIiZHOCTI).

BiznosigHo o u. 1, 2 c1. 114 KNK Ykpainm, ang 3abe3neyeHHs BUKOHAHHA CTOPOHAMM KPUMiHANbHOMO mpo-
Ba/DKEHHSI BUMOT PO3YMHOI0 CTPOKY CAiauuii CYAAS, CYA Mae NMpaBo BCTAHOBJIOBATM NPOLLECYaNbHi CTPOKM Y
Me)Xax rpaHuyHoro CTpoKy, nepesoayeqoro umM Koaekcom, 3 ypaxyBaHHAM 00CTaBWH, BCTAHOBMEHMX MifJ, yac
BiZANOBIZHOMO KPMMiHANbHOTO NPOBAAKEHHS. byab-AKi CTPOKW, WO BCTAHOBNWWTLCA NPOKYPOPOM, CRiAYMM
cyAJel abo cyaoM, HE MOXYTb NMEPeBMLLYBATM MEX TpaHWyHOro CTpoKy, nepejbayeHoro uum Kogekcom, Ta
MaloTb OYTH TaKUMK, 1,0 AaKTb A0CTATHLO Yacy AN BYMHEHHS BiANOBIAHMX NPOLLECYaNbHUX Al ab0 NPUIAHATTS
NpoLecyanbHuX pilleHb Ta He NepewKo/AXalTb peanisauii npasa Ha 3axucrT.

Y. 1, 2 Ta 6 ct. 28 KIIK Ykpainu nepen6adae, 1o mif yac KpMiHaIbHOTO IPOBa>KeHHS KOXKHA IIPOLeCy-
a/IbHA JIis b0 mpollecyabHe pillleHHs NOBMHHI 6yTy BUKOHaHI a60 MPUIHATI B PO3YMHI CTPOKI; PO3yM-
HYIMI BB@XKAIOTbCS CTPOKI, 110 00’ €KTMBHO HEOOXiIHI [/I1 BUKOHAHHA HPOLIeCyaJbHNX il Ta IPUITHAT-
TS TPOLeCYa/IbHNX pillleHb; PO3YMHI CTPOKM He MOXKYTb IlepeBuIyBaTi nepenbadeni nym Kopekcom
CTPOKM BUKOHAHHS OKPEeMUX IpOIleCya/lbHUX Aiil ab0 MPUIHATTA OKpeMMX IIPOLeCYaIbHMUX pillleHb;

94/ Pimtenna €CITI y cnpasi “Kemn6ernn i ®enn npotu Crionydenoro Koponisersa” (Campbell and Fell v. the United Kingdom) Biy 28 uepsHa
1984 p., 3assBu Ne 7819/77, 7878/77 // https://hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-57456.

95/ Pimenns ECIII y cripasi “Xyceitn ta inmi nporu Asep6aiimkany” (Huseyn and others Azerbaijan) sip 26 mumnsa 2011 p., sassu Ne 35485/05,
45553/05, 35680/05 i 36085/05.

169



IpOBeJeHHSA JOCY/IOBOTO PO3CIIilyBaHHA Yy PO3YMHi CTPOKM 3abe3ledye NPOKYpOp, CIiumit Cymms
(y 4yacTuHi CTPOKiB pO3I/IAAY MUTAHb, BiflHECEHNX [0 JIOTO KOMIIETEHIIil), a CYJOBOTO IPOBA>KEHHA —
CYJ; MiZI03pIOBaHNIT, 0OBMHYBaYeHMII, HOTEPIIINIT MAIOTh IPAaBO Ha 3BePHEHHS [I0 IPOKYPOPa, CIIifI0T0
cynni abo cyay 3 KJIOIOTAaHHAM, B KOMY BUK/IAQAIOTbCA OOCTAaBMHM, IO OOYMOBIIIOIOTh HEOOXifHICTD
3IiJICHEHHS KPUMIiHATIbHOTO NPOBaKeHH (200 OKpeMUX IpoliecyanbHUX [iit) y O6inblI KOPOTKi CTPOKM,
HDX Ti, 1[0 mepenbayeni num Komekcom.

3 ornsiAy Ha HaBeAeHi HOPMK, CAIAYNIA CYAAS HAZINEHMIA NOBHOBAXEHHSAMM
BCTAHOBUTM CTPOKM 3AIMCHEHHS J0CYJ0BOr0 pO3CJiAyBaHHA, T06TO —
30008’43aT OpraH J0CYA0BOr0 PO3CAIAYBaHHA, NPOKYpOpa 3aBEpLIMTM
JI0CY/0BE PO3CJIiAYBAHHSA Y BCTAHOB/EHWIA CTPOK.

Y. 1 ta 2 cr. 283 KIIK VkpaiHu BCTaHOB/IIOIOTbH, IO 0c00a Ma€ MPaBO Ha PO3IIAL OOBMHYBaueHHS
npoTy Hel B CyAi B HaKOPOTIINMII CTPOK ab0 Ha JIOT0 NPUIMHEHHS LUIAXOM 3aKPUTTS NPOBa>KeHH,
a IIPOKypop 3000B’A3aHMII Y HAMKOPOTIINII CTPOK IIiC/IS IOBiJOM/IEHHS 0COOM IO Mif03py 3aKpPUTU
KpMMiHa/lbHe MPOBA/PKEHHS a00 3BEepHYTUCS [IO CYAY 3 OOBMHYBAJIbHUM aKTOM, KIONOTAHHAM IO
3aCTOCYBaHHs IIPUMYCOBUX 3aXO/iB MEMYHOr0 260 BIXOBHOI'O XapaKTepy, KIIOMIOTAaHHAM IIPO 3aKPUTTS
KPMMiHa/IbHOTO NPOBAJKEHHA.

Hosaielo, 3acTocyBaHHA KO 1je He MOLIMPeHe Ha MpaKTulli, € HopMa 4. 9 cT. 284 KIIK Ykpainn, Bigmo-
BiJHO J10 fIKOI Y pasi 3aKiHY€HHA CTPOKIB [JOCY/IOBOTO PO3Ci/lyBaHHA 3 MOMEHTY BHECEHHS BiloMOCTEN
PO KpMMiHa/ibHe IpaBonopyueHHsa fo €PIIP no nHs moBijomMneHHs 0co6i Mpo mifo3py, BCTAaHOBIIE-
Hi 4. 1 cT. 219 nporo Kopekcy, cmigumii CyAmss MO>Ke BUHECTU yXBajlay IpO 3aKpUTTSA KPUMiHa/lIbHOTO
IPOBaJ>KEHH: 3a KIOIMOTAaHHAM iHIIOI 0cO6M, ITpaBa UM 3aKOHHI iHTepecu sIKOI 0OMEXYIOThCS IIif] Yac
JIOCYZIOBOTO pO3CIifyBaHH:, abo ii mpencTaBHuKa (4. 9 c1. 284 KIIK Ykpaiun).

Ha npaktvuj BMHMKAE nuTaHHs, Y4 MOXe 0c00a, npaBa Ta iHTepeck AKOi
NopywyKTLEA Nij Yac A0CYA0BOr0 PO3C/iAyBaHHS Ta AKii HE NOBiAOMIEHO
npo Nif03py Y BYMHEHHI KPMMIHANbHOTO NMPaBOMOPYLIEHHS, BMINBATU Ha
CTPOKM A0CYA0BOI0 PO3CiAYBAHHA UM iHiLLiOBATU NMUTAHHA MOT0 3aBEPILEH-
HAl. 30KpeMa i B TUX NPOBAZXKEHHSAX, 0 AIKUX HE 3aCTOCOBYHTHCSA NOOKEHHS
4. 1 c1. 219 KIK Ykpainm B peaakuii 3akoxy No 2147-VIIl Big 03 xoBTHS
2017 p., T06T0 W00 TMX NPOBAJKEHD, B AKNX BiAOMOCTI NP0 KPUMIHANbHI
npasonopywenHs BHeceHi 40 EPLIP ao 15 rpyans 2017 p.

Y 11bOMY KOHTEKCTi Ba>K/IMBO aKIIEHTYBAaTH yBary Ha TOMY, 110 3TigHO 3 npakTtukoo €CIII npyu Bu3HaveH-
Hi TpUBa/IOCTI IPOBAJKEHH: Y KPMMIiHa/IbHIl CIIpaBi C/Tifl BpaXOBYBAaTU CTPOK 3 MOMEHTY IIpeJ ABJICHHS
1ii1 0co6i “06BMHYBaueHHA B CAMOCTITHOMY il iCTOTHOMY 3HaueHHi 1jboro TepMiHa (crpasu “KopinvaHo
npomu Imanii”, “Im6piowa npomu Illsetiyapii”)®.

IToyaTkOM KpMMiHaJIbHOTO HepecntifyBaHHa ocobu, Ha gymKy €CIIJI, BBaXKaeTbCA He TiMbKM MOMEHT
(hopManbHOrO MOBiTOM/IEHHA TIPO MifI03PY, @ I MOMEHT KO/ CTAJIO BifJOMO, 1110 OPTaHN Iep>KaBHOI BIau
CHIPUIIMAIOTh 0cO0Y SIK IiJ03PIOBAHOTO, HABITh AKINO OQIlifIHOrO IOBiJOM/IEHHS PO Mif03py He OyIIo.

95 ECIJT Bu3Hayae “kpuMiHanbHe 00BMHYBAYeHHS” K “oilliliHe J0BEJEHHS 40 BiZlOMA 0COOM KOMMETEHTHUM

‘ OpraHoM TBEpZKEHHS! Npo Te, W0 LA 0c00a BYMHWNA KPUMIHANbHE AiSHHA”, NpX LbOMY “B AEAKWX BUNaJKaX
Lie MoXe pobuTucs y dopMi iHIMX 3aX0AiB, 3AINCHEHHS SKMX HECE B CODI Take TBEPKEHHS i, N0 CYTi, TaK
CaMo BN/IMBAE Ha CTAHOBMILE Mifo3pioBaHoro” (pilweHHs y cnpasi “Exne npotu HiMeyunun”)?.

,,,,,

Switzerland) Bix 24 mucromaga 1993 p.
97/ Pimenns €CII y cupasi “Exne nporu Hivewunun” (Eckle v. Germany) Big 15 s 1982 p.
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Mpu upbomy, 3a npaktukoto ECTJI, BUCYHEHHAM 00BMHYBaYEHHS
BU3HAKTLCSA, 30KPEMa, TaKi 00CTaBUHK: apewT 0cobu (pileHHs y
cnpasi “Bemxodd npotu HiMeyunnun ), odiujite nosisomMneHHs
Npo HaMip 3AifiCHEHHS CTOCOBHO 0C0OM KPUMIHANbHOIO Nepeciay-
BaHHA (piwenHs y cnpasi “Holimalictep npotvt ABCTpii™®), noyarok
JI0CY/I0BOT0 CNiZ\CTBA NPOTV KOHKPETHOI 0C06M YK apewT baHKis-
CbKUX PaXYHKiB KOHKPETHOI 0c0bu (piwenHs y cnpasi “Piraiisex
npotyu Actpii™%),

Mpn ubomy rapautiamu, nepesbayenumu cr. 6 Kousenujii npo
3aXMCT MpaB JIAMHM Ta OCHOBOMONOXHUX CBODOJ, 33 MPaKTUKOK
ECIJ1, kopucTyeTbes 0c00a, BUKIMKAHA K CBIAOK Y KPUMiHANbHIl
cnpasi, ane GakTUYHO NiZ03PIOBAHA Y BYMHEHHI 37104NHY (30KpEMa,
il Bynu nocTaB/eHi 3anMTaHHA Nij Yac AOMMTY, AKi MOXYTb ByTK
BUKOPUCTAHi MpOTM HEei AK 00BMHYBaNbHI) (pilleHHA y cnpasi
“Cepsec npotvt ®panuii”101). ECMJT nonaTTa “KpuMinanbhe 06Bu-
HYBAYeHHA” NOB’A3YE i3 BYNHEHHSAM Pi3HOMAHITHUX NPOLLECYANIbHUX
Jili, nepeAbayeHnX HaLiOHANbHAM 3aKOHOAABCTBOM, BiJl MOYaTKY
JI0CY/10BOr0 PO3CAiAYBAHHS i A0 YXBANIEHHS CY/A0BOIO PillIEHHS.

ITip yac ¢poxyc-rpyn crigyi cypsi HaBOAWIN IPUKIIAN, KOV BOHM 3
B/IacHOI iHiliaTNBY 300608’ A3yBa/M MPOKYpOpa 3aBEePLINTHU JOCYHO-
B€ PO3CTifyBaHH:A Y BUMAJKaX HEBUIIPABLAHOIO JIOTO 3aTATYBAHHS.

OTtxe, 3 orrAny Ha (QyHKIi0 Ta NPU3HAYEHHA CTAYOTO CYAAi —
3[IifiICHEHHS CY[OBOIO KOHTPOJIO NOCY[JOBOTO PO3CHiJyBaHHA, 3
ypaxyBaHHAM IonoxeHb cT. 9, 28, 283 KIIK Ykpainu, HaBeseHOI
npaktukyu €CIIJI, ocoba, BiFHOCHO sKOi posmouare [JOCYLOBe
poscmigyBaHHS 3a (AKTOM BUMHEHHS HEI0 KOHKPETHOTO KpUMi-
HaJIbHOTO IIPaBOINOPYIIEHH:A, TOBMHHA MaTy IpOLieCyaslbHi IpaBa
migosproBaHoro. Crigumii cynnda Ma€ BUCTYIIUTY TapaHTOM JOTpPU-
MaHHA IIpaB 0COOM SIK y4aCHUKA KPUMiHAJIbHOTO IIPOBA/PKEHHSA Ta
Mae IIPaBO BCTAHOBUTU CTPOKU INPOBEleHHA NOCYHOBOTO PO3CiIi-
[YBaHHSA KPUMiHaJbHOTO IMpPOBAKEHHA Ta 3000B’A3aTy CTig4YOro,
IIPOKypoOpa y BCTaHOBIEHMI CHiJ4UM CYLJe0 CTPOK IIPUIHATHI
ofiHe 3 pimens, nependadenux ct. 283 KIIK Ykpainn, To6TO pileH-
Hs IIPO 3aKiHYEHH:A NOCYLOBOrO PO3CIilyBaHHA.

Cnipuwii cypan:

“Y MeHe Byno pilwenHs, SKuM A

30608’43yBana NpoKypopa NpUAHATH
ByAb-Ke pilleHHs, AKUM 3aBEpLIUTH

J0CY/10B€ PO3CAiAyBaHHs. Tam
byno TpuBane KpuUMiHasnbHe
npoBaxeHHs. Ha nepwii ctagii
npoBakeHHs 36upanu AoKasu,

NoTiM BOHU HEOZHOPA30B0 3YNUHSIU

NPOBa/KEHHS, NPOJ0BXYBAN
ioro, i pokamu binblue Hivoro He
pobunoch”.

98/ Pimenns ECIUI y cipasi “Bemxod ¢ nporu Himewunnn” (Wembhoft v. Germany) Big 27 yepss 1968 p.

99/ Pimennsa €CIII y cipasi “Hoitmaiictep npotu Ascrpii” (Neumeister v. Austria) Bif 27 uepsHs 1968 p.

100/ Piurennsa €CIUI y cripasi “Pinraitsen nporu Ascrpii” (Ringeisen v. Austria) iz 16 mumus 1971 p.
101/ Piutennsa €CIUI y cripasi “Cepsec npotu ®panii” (Serves v. France) Big 20 sxoBTHsA 1997 p.
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BUCHOBKH
A0 PO3AlNY

Hl loyaToK KpUMiHaNbHOTO
NPoBaA)KEHHS

1. Cnipyi cyaai no-pisHomy 6ayatb nigcTaBu ANs BHECEHHS BifOMOCTEN
Mpo BYMHEHHS KpuMiHanbHoro npasonopywexHs Ao EPAP, wo obymosnioe
HasiBHICTb Pi3HOI CYA0BOI NPaKTUKW. TaK, YacTUHA CNiAYMX CYAJIB BBaXae
npaBuIbHUM aBTOMaTH4HE BHECEHHs BigomocTei Ao EPIP, iwi x, HaBnakw,
BUMAralTb HasIBHOCTi KOHKPETHWUX 03HAK KPUMiHaNbHOTO MpaBoMopyLIEHHS
(yac, Micue Ta nozjs).

2. BuKopucTaHHSt aBTOMATMYHMX MiZXO0AiB 1040 BHECEHHS BiA0OMOCTENA A0
EPZIP moxe npu3BoAMT 10 TaKMX HEraTMBHWUX HACNiAKiB, SIK YCYHEHHS
HebaaHMX YYaCHUKIB KPUMiHANbHOTO NPOBAZ)XEHHS WSAXOM BHECEHHS /0
EP/IP HeaocToBipHMX BiAOMOCTEA W,0A0 BYMHEHH HUMM KPUMiHANbHOTO
NpaBoONOpPYLIEHHA i3 MOAANblUMM 3acCTOCYBaHHAM MpoLEAYpHU BiaBoAY V
KpUMiHaNbHOMY NPOBAZXXEHHi.

B 3atpuManus

1. HasiBHa pi3Ha npakTUKa po3rnsay CAiAYNMN CYAAAMU KNONOTAHHSA 1,0/10
J103B0/1y HA 3aTPMMaHHS NiZ03pHBAHOT0 abo 00BMHYBAYEHOrO 3 METOH NpU-
BoAy. Haiiyacriwe cnigvi cyaai Bumarawotb ¢popManbHoro niaTBepAXeHHs
daKTy 3aBYacHOr0 MoBiZOMIEHHS 0c0bi npo migo3py. BoaHouac HasBHi Bu-
NaJKu HaZlaHHS 03B0JTY HA 3aTPUMaHHA 063 NonepeAHLOI0 NOBIAOM/IEHHS
0cobi npo niao3py, B AKUX CAiAYI CYAAi KEPYITLCA 3arabHUMKU 3acajami
KPUMiHANbHOTO CY/I0YMHCTBA.

2. Cnipyi cyaai He MawTb YHidikoBaHOTO MiAXoAy A0 BUPilIEHHS MUTAHHS
(110210 0ZLHOYACHO NOAAHMX K/ONOTaHb: 1) Npo A03BiN Ha 3aTPUMaHHS Ta 2) npo
0bpaHHs 3anobixHoro 3axoAy. 30Kkpema, HasiBHi NPaKTUKW 3a/10BOSIEHHS nep-
1I0ro Ta BiZIMOBU Y 3a/10BONEHHI Apyroro yepe3 ¢isnyHy BiACYTHICTL 0coby,
KoTpa niandrae TpUMaHHW mig Baptow. [lapanenbHo HasiBHI W MPaKTUKKM
0/JH0YACHOr0 BUHECEHHS PillleHHS 1,0/10 000X KNONOTaHb Ta 3aKPIiNEHHA iX B
O/IHii yXBani, AKOK 33J0BOJILHAETLCS NEpLUe Ta BiAMOB/IAETLCSA Y 33/10BOJIEH-
Hi Apyroro knonotaHHs. KpiM Toro, HasBHi 1 NpaKTUKW 330BOIEHHS NEPLIOTO
KJIONOTaHHA Ta 3yNUHEHHS NPOBaJ)XeHHSA ab0 BiZKNaJAEHHS Po3rsAy Apyroro
KJIONOTAHHSA 10 MOMEHTY 3aTpUMaHHS 0C00M.

3. IcHye npobnema He3acTocyBaHHs ciguumm cyaaamu nepeabayenoi y. 6 cr. 193 KIMK Ykpaitm npoueay-
Py 00paHHS 3anobiXHOr0 3axoAy Y BUISAI TPUMAHHSA NiJ BApTOM WWOAO NiZ03PHOBAHO0, 06BUHYBAYEHOMO
OT0JIOLIEHOT0 Y MXXHAPOAHMIA PO3LYK Yepe3 BiZAMoBY IHTepnosy B oronoweHHi Takoi 0cobn y po3wyk. CBoet
Yyepro BiAAMOBM [HTEPNO/Y MPO Oro/OWEHHS B PO3LWYK 00YMOBAEHI BiZCYTHICTIO PilleHHA CRiAYOr0 CyAAi
Npo J03BiN Ha 3aTPUMAHHS 3 METOH NpUBOAY.

4. TMowmpeHnMn € NPaKTUKN PO3NAAY CNiJYMMM CYAAAMU CKApT HA HE3AKOHHE 3aTPUMaHHA JIUWE nichs
PO3rNAAY Ta 3a40B0JIEHHS KJIONOTAHHA NPO 00paHHs 3anobixHoro 3axoAy TpUMaHHs nia Baptow. Lli npak-
KM aKTUYHO YHEMOXIMBIIIOIOTD 3BiNIbHEHHS HE3aKOHHO 3aTpUMaHoi 0co6M.

9. Cnipyi cyaai no-pisHomy ouitorotb Bumoru ct. 208 KINK Ykpaiku woao HesiaknaaHocti Ta besnocepea-
HoOCTi 3aTpuMaHHs. Hepiko BOHK A0NYCKaKTb HAsBHICTb YAcOBOr0 NPOMIKKY MiXX BUMHEHHAM 3M104MHY Ta
3aTpUMaHHAM 0c00M 1 BBAXAKTb, WO 3aKOH A03BONISE NPOBOAUTY TaKe 3aTPUMaHHA “No rapayux cniax”.
B okpemux BunaaKax Takui YacoBMid NPOMIXKOK CArae KiNbkox AHiB abo it HagiTh MicAuiB. Yac dpakTyHoro
3aTPMMaHHS MiZ03pHBaHOI 0C00M He 3a3HAYAETbCA Y MaiKe MOMOBMHI YXBan MPo 00paHHA 3anobiXHoro
3aX0AY, 110 MOXE CBiZAYWTI NP0 HENPUAINEHHS HANEXXHOT YBArk NUTAHHSAM OLLIHIOBAHHS A0TPUMAHHS TPaHNy-
HOr0 CTPOKY TPMMaHHS Nij, BApTOH Ta BiZCYTHOCTi 3BONIKAHHA Y A0CTaBAEHHi 0C00M 40 CYAY.

6. Cnigyi cyaai He MawTb YiTKOI 0AHOCTAHOT NO3MLLT W00 HEOOXiAHOCTI PO3NOBCIOAKEHHS BCiX MpoLie-
CYa/IbHUX TapaHTili 3aTPUMaHMX Ha 0Cib, KOTPUX NpeACTaBHUKKM OPraHiB NpaBoNOPSAKY Ha3WBakTh “3anpo-
wenumn”, OcTaHHi yepe3 NiAKOPEHHS Haka3y 3MyIIEHi 3anMWaTUCS NOPSA 3 YNOBHOBAXEHOW CNY)XO0BOMW
000010 Y¥ B NPUMILLEHHi, BU3HAYEHOMY YNOBHOBAXEHOH C/IyX60BoOK 0coboto, wo BianosiaHo A0 c1. 209
KMNK Ykpaiiv notpebye Bu3HaHHS ix 3aTpuManmumn. Ha npaktvui Taki 0cobu oTpUMyIOTb MpOLECYanbHi
rapaHTii 3aTpUMaHoi 000K MM MicAS CKAaZAHHA NPOTOKOAY NPO iX 3aTPUMaHHS.

H loBiaoMneHHs npo niao3py

1. IHCTUTYT OCKap)KEHHS NiA03pK HE HAbYB MOWMPEHHSA HA NPaKTUL i HasABHE Pi3HE DAaYeHHSA AOLNbHOCTI
MOro icHyBaHHS.. 30Kpema, C/liAy¥i CyAAi BBaXawTb LA iHCTUTYT HEAOPEYHWM i TaKMM, W0 BTPYYaETHCSA
Yy AMCKpEeLil NpoKypopa Ta CAiAyoro, ToAi K aJBOKATV BBaXaWTb WOr0 HEOOXiZHAM Ana 3abe3neyeHHs
npoLecyanbHUX rapanTii niso3proBaHoi 0cobu.

2. HasBHi pisHi (nogekyan cynepeywsinBi) NPaKTUKM OLLHIOBAHHSA CNiAYMMM CYAAAMM JOCTATHOCTI BXMTHX
3aX0AiB ANA NOBIJOMIEHHA NPO NiA03pY.

Il 30upaHHs AoKa3iB

1. Cepea cniaunx cyaais BiACYTHil eAnHUA Niaxia Ao 3acTocyBaHHs nonoxewb c1. 233 KIK Ykpainm woao
HeobXiZHocTi “neranisauii” npoBeAeHoro y HeBiAKNaAHUX BUNAAKAX B XMT/i YM iHWOMY BONOAIHHI 0C0OM
bes yxanu cnigyoro cyaai ornsy, AKWo Le orngz Micusd noAii. 3a oAHicl nosuLicto, OyAb-AKuii ornsa Y
XUTAi Yy iHWOMY BONOAiHHI 0C06M Mae “CaHKLOHYBaTWCA” YXBAOK CNIAYOr0 CYAZI, 32 iHWOKW — AKLWO
Or/ISA XMTNA NPOBOAMTLCA MiJ, Yac OrNAAY Micus noAii, HeobXigHicTb “neranizauii” Takoi cnigyoi Aji
BiAcyTHA. He cnpustoTb ogHOCTaliHOCTI CyA0B0I NpakTukM cynepeynusi noauui BCY 3 uboro nutanus, wo
BUKNIMKAE Y CNiAYMX CYAAiB HEOAHAKOBE PO3YMiIHHS KONA CBOIX MOBHOBAXEHbD.
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2. JlocnigxeHHs nokasano, wo GinblwicTb cRigyux cyAAiB, OMUTaHUX Nij, yac GOKYC-rpyn, CXUNAETLCA A0
JYMKH, 10 NPU3HAYEHHS! BKCNEPTU3M — He BACTUBA AN1A CNiAYMX CYAAIB DYHKLIS, OCKINIbKM NPU3HAYEH-
H Ta NPOBEJEHHS EKCNEpPTU3M He 0OMEXye peanisauito OyAb-AKUX KOHCTUTYLjiHMX npaB ocobu. Tomy 3
HabpaHHam 17 xoBTHa 2019 p. yunHocTi 3akoHoM Ykpaitm “llpo BHECEHHS 3MiH J0 AESKNUX 3aKOHOAABYMX
aKTiB YKpaiHy 100 BAOCKOHANEHHS! OKPEMUX MOJIOXEHb KPUMiIHANBLHOIO NPOLLECYanbHOT0 3aK0H0AaBCTBA”
No 187-IX Bia, 04 xoBTHs 2019 p., AKuM, 30KpeMa, CKAcoBaHi TaK 3BaHi “nonpasku J1o30Boro” w040 nopaz-
Ky NPU3HAYEHHS eKCNepTu3, pob CAiAYO0r0 CYAAi B 3a7y4eHHi eKcnepTa A0 KPUMiHAIbHOTO NPoBaXeHHS
MOBEPTAETLCS /0 CNPaBAi KOHTPOMI0HYOI.

l 3actocyBaHHs 3axo0AiB 3abe3neyeHHs
KPUMiHaNIbHOTO NPOBaA)KEHHS

1. Cepea, cnigumx cyaniB HasiBHi Pi3Hi MPaKTMKW W00 3acCTOCYBAHHA HACJiAKIB MPONYIWLEHHS CRiAYMM,
NPOKYPOPOM CTPOKIB 3BEPHEHHS 10 CNIAYOro CyAAi 3 KAONOTAHHAM NPO apewT TUMYacoBO BUNYYEHOIO
MaiiHa. |3 poamiuenux y EPZIP cyzoBux pilieHb BbayaeThes, Wo 0AHI CRiAYi CYAAI, BUPIlLYOYM NUTAHHS NPO
apewT TMMYacoBO BUYYEHOTO MaiiHa, 0JHOYACHO BUPILIYHTL MUTAHHA NP0 NOHOBJIEHHA CTPOKIB 3BEPHEHHA
3 TaKUM KNONOTaHHAM. IHWI X cniayi cyaAi BBaXawTb, L0 HACAIAKOM NPONYLLEHHS TAKOro CTPOKY € He
TiNbKW NOBEPHEHHS TUMYACOBO BWJIYYEHOT0 MalHA BIACHUKY, ane W BiZAMOBA B 33/l0BOJIEHHI KNOMOTAHHS
npo apewr. [opyweHe NUTaHHA € aKTyanbHWUM, OCKINbKM KNONOTaHHA MPO apewT TMMYacoBO BUNYYEHOIO
MaiHa CTaHOBWTb 3HAYHWI BiACOTOK CepeJ, YCiX PO3rNAHYTMX KnonoTaHb npo apewt ManHa (68 % yxsan
NP0 HaKNAJEHHS apewTy, Wo BUCTYNanu NPeAMETOM BUBYEHHS).

2. 3a pesynbraTamMu aHanisy yxsan npo HakNajeHHs apewTy BCTAHOB/EHO, LLO OCHOBHI mepejoayeHi
3aKOHO0/J,aBCTBOM PEKBI3UTW CNiAYMMM CYAAAMN 333HAYAKTHCA (HOMEP KPUMIHANBLHOTO NPOBAJ)KEHHS, METa
HaknazZeHHs apewty), npote Maibxe y 48 % aocniaxeHux BUNaAKIB He 3a3HaYeHUIl NOPAAOK BUKOHAHHS
yxBanu, a B 92 % He 3a3HayeHuii cnocib inpopMyBaHHS PO 3acCTOCYBAHHA apewTy 3aiHTEPECOBaHMX 0CiD,
X0Ya Lji AaHi & 000B’A3KOBUMN.

3. Cniayi cyaai He MaloTb NOBHOBAXXEHD 11010 CKACYBAHHS apewTy MaitHa y KPUMiHaNbHOMY NPOBaXXEHHI,
B SIKOMY MPWIAHATO PilEHHS Npo iforo 3aKpuTTA. X0ya i3 3aKPUTTAM KPUMIHANbHOTO NPOBAZKEHHS MiACTaBY,
Ha AIKMX HAKNMAZEHO apewT, BiANaAawTb, NPOTE CKACYBAHHA TAKOr0 ApelTy Mae 3AIMCHIBATUCA YXE B
NnopsAAKY aZMiHICTPaTUBHOIO CYJ04MHCTBA.

4. 3 oTpuMaHMX NiA yYac AOCNIZKEHHS CTATUCTUYHMX AaHuX Bbayaetbes, wo y 10 % Aocnizxenux
BUMAAKIB PO3NAA KIOMOTAHHA NP0 3aCTOCYBAHHA A0 0C06M 3anobiXHOro 3axoAy y BUIMSAAI TPUMaH-
HA mig BapTol BiabyBcs 63 yyacTi 3axucHMKA. 3 ornffy Ha CTyNiHb BTPYYaHHS B OCHOBOMOJMOXHi
npaBa NWAMHW — MNpaBo Ha CBO6OAY Ta 0COBMCTY HEJOTOPKAHHICTb, HACMIAKM 3acTOCYBaHHA AN
0cobM, a TaKoX Bpa3/MMBiCTb 0COOM MiJ, 4ac TaKoro NPOBaZXKEHHs, Y CAiAYMX CYALIB BMHMKAE
NMUTAHHA 040 MOX/IMBOCTI PO3INAAY TaKoro BMAY K/IOMOTaHb 03 yyacTi 3axvCHWKA 0CO6M.
TaKe nuTaHHA cnif BUPilLyBaTK, BUXOAAYM 3 06CTABMH KOXHOT KOHKPETHOI cnpasy, 3 OrNAAY Ha 0coby nifo-
3PI0BAHOr0, BUKOPUCTOBYHYM HAJaHy 3aKOHOAABLLEM MOX/MBICTb 3a/Ty4EHHA 3aXUCHUKA, AKWO “00CTaBUHM
KpUMiHaNbHOTO NPOBaKEHHS BUMAralTh Y4acTi 3aXMCHUKA”.

9. HenooauHOKMMM € BMNAZKM  OTOMOWEHHS  CNIAYMMM  CYAASMMA 33  Hacniakamu  pos3rnsay
KNONOTaHHA NpO 3acTocyBaHHA 3anobixHOro 3axody V BUIISAAI TPUMaHHA MiA BapTON  TiNbKK
BCTYNHOI Ta pe3o/oTMBHOI YacTuH piweHHs. Lle He Bignosigae suMoram ECIJT woao Mox-
NMBOCTI  TPUMAHHA 0coOM nia BapTOW TiNbKM HA NiACTaBi MOTMBOBAHOTO CYAOBOTO  PillleHHS.
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CBOEH0 Yeprow Oro/OWEHHA TiNbKA PE30JITUBHOI YacTUHM, Ta Y
JeqKuX BUNaAKax HaBiTb 0e3 3a3Ha4eHHs AaTv Or0/IOLLEHHS MOBHOIO
TEKCTY YXBanu Npo 3acTOCYBaHHSA 3anobiXHOTO 3axoAy, 4acTo noB’a-
3aHO i3 HaZAMIPHUM HABAHTAXXEHHSAM Ha CAiaumMX CyAAiB.

Il 3aBepuieHHs A0CYA0BOI0
po3caifyBaHHe

1. Topaaok po3rnajy CKapr Ha 3aKpUTT KPUMiHANbHOIO MNpOBa-
JOKEeHHA HegocTaTHbo BperynboBaHuii KIK Ykpaiku, wo npussoauth
JI0 Pi3HOTO PO3YMiHHA CRIAYUMK CYAAAMW NPOLEAYPU PO3rNsdy
TaKWX CKapr, 3MiCTy CY/0BOr0 PillEHHS, 11,0 MAE NOCTaHOBNHBATUCH 32
Hac/iAKamu 1X po3rnaay.

2. TMonoxenns KIMK Ykpainv npo Te, w0 anensiintHoMy 0CKapXXeHHI0
NiANAraTs TiAbKK YXBaAW CNiAYMX CYAAiB, AIKUMW BiAMOBNEHO B
33/I0BOJIEHHI CKAapr Ha MOCTaHOBM MNPO 3aKPUTTA KPUMiHANBHOIO
NPoBaJ)XeHHS, NPU3BOAMTL A0 TOTO, WO OINbWICTL CAiAYMX CyAAiB
CKacoOBYHTb OCKapXyBaHi MOCTAaHOBM CAiAYMX AN YHUKHEHHS X
anesifiLiiHOr0 OCKap)XEHHA Ta, BiANOBIAHO, WMOBIPHOTO CKACYBaHHS
PilLEHHA CAiAYOro CYAAI anensLinHUM CYA0M.

3. HauionanbHe 3aK0H0/,aBCTBO He BCTAHOB/HE KPUTEPIIB 4151 BU3HA-
YeHHsl 3/10B)XMBAHHSA CTOPOHN 3aXMCTY B 03HAIOMJIEHHI 3 MaTepianamu
JI0CY/0BOT0 PO3CAiAYBAHHS, AIK | KpUTEPilB BU3HAYEHHS aAeKBATHOCTI
yacy Ta MOXNMBOCTEW, HajaHuX AN MiArotoBku 3axucty. Haseua
NPaKTUKa, BiZANOBIAHO A0 AKOI BBAXAETHCA MOX/IMBMM 3AiHCHIOBATH
BUBYEHHSA 1 TOMY NpOBaAXEHHs Ha AeHb, GaKTUYHO 063 BpaxyBaHHS
CKNaAHOCTi NPoBaZXXEHHS, KiNbKOCTi Ta AIKOCTi MaTepianis. BoaHoyac
JesKi cniayi cyaai BUCNOB/IOTb NO3WLLI, WO MPY BUPILIEHHI NUTaH-
HA NP0 BCTAHOB/IEHHS CTOPOHI 3aXMCTY CTPOKY A/l 03HANOMNEHHS
3 Matepianamu ocyzoBoro poscsigyBaHusa B nopsaaxy cr. 290 KK
Ykpaiu HeobXiAHO BUXOAMTH 3 00CTABUH KOXHOI OKPEMOi CnpaBM, 1110
BiANOBia€ 3ara/ibHWM 3acajaM W00 BU3HAYEHHS PO3YMHUX CTPOKiB
(ct. 28 KIK Ykpainu), a Takox npaktuui €CIJI.

4. Cnipuvmn cyaaamu noynHae cnpuitMatuch nosuuis ECIJT woao
BU3HAYEHHA NOYaTKy KpPMMiHaNbHOTO nepecnisyBaHHs ocobu. 3
YpaxyBaHHAM L€l NO3uLil 3'ABNSETHCA NPAKTUKA NPUIAHATTA 3a
KNONoTaHHAMM 0Ci0, 1,040 AKMX PO3N0YaTo A0CY/A0BE PO3CNiAYBaHHS
32 (aKTOM KOHKPETHOr0 KPUMiHaNbHOIO NPaBONOPYLIEHHS, NPoTE HE
nosiZomneHo npo nigo3py y susHayeHomy KIK Ykpaihm nopsaky,
YXBaJl, SKMMM BCTAHOBJIIOKTLCS CTPOKM MNpPOBEAEHHS /I0CY/0BOI0
poscnisyBaHHsa. BignosigHo cnigymit, npokypop 3060B’A3yi0TbCA
Y BU3HAYEHWA CAIAYMM CYAAEH0 CTPOK MPUMHATM OAHE 3 pillieHb,
Bu3HayeHux cT1. 283 KINK Ykpainn.



POJIb CNIAYOIO CyAAl
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4.1

3ATAJIbHI 3AYBAXEHHA

CypoBuil KOHTPOJIb 3a JJOTPMMAHHAM IIpaB, cBOOOJ Ta iHTepeciB
ocib6 y KpuMiHaIbBHOMY NPOBA/KEHHI € MPsIMUM 00OB’SI3KOM CIIifi-
9Oro CyApi, 0 BUTIKA€ 3 CaMOro BM3HAYeHHs TepMiHa “crigumit
CyRns’, sike HaBOAUTHCA y CT. 3 KpumiHanbHOro mporecyaabHOTO
KOZIEKCY YKpaiHM.

Y Mexax Haworo A0CiZKEHHS MU 30CepeAMMO OCHOBHY yBary Ha posi
CNliAyoro cyaiy 3abe3neyeHHi npaB 1acBobo nigo3proBaHoi 0cobu. 3aans
Lib0ro cnpobyeMo BU3HAYMTH, CY/I0BMIA KOHTPONb 32 AKUMUM CaMe NpaBaMm
Ta cBobojamu, nepesdayeHumn KoHBeHLjielo npo 3axucT npas M0ANHN
Ta 0CHOBONOMOXHMX CB000A'02, Mae 3AilicHI0BaTH CNiAYMIA CYAAS BiAno-
Bi/JHO /10 BUMOT YMHHOIO KPUMiHANbHO-NPOLIECYabHOMO 3aKOHO0/AAaBCTBA

Ykpainu.

3arajbHi 000B’A3KM CTIYOrO CyAji LIOKO 3aXUCTYy IpaB JIFOAVHU
BusHaveHi y cT. 206 KIIK Ykpainan. 3rifHo 3 4. 1 1ji€i cTaTTi Ko>keH
CIfuMil Cyffis Cyny, B MeXaX TEepUTOPianbHOI IOPUCHUKINI AKOro
3HAXOAUTBCA 0C00a, KA TPUMAETHCA IIifi BapTOIO, MA€ IIPAaBO IIOCTa-
HOBUTM YXBajy, fKOIO 3000B’s3aTy OYAb-SAKMII OpraH Hep>KaBHOL
BJIAM 49U CITY’>KO0BY 0cOoOy 3abesmeuntyt DONEpP)KaHHA IIpaB TaKOI
ocobn.

Ak MoxHa nobaynty, 4. 1 c1. 206 He BU3HAYaE YiTKOrO Nepeniky npas,
fIKi MalwTb byt 00’EKTOM KOHTpONI 3 Boky cniayoro cyaai. BogHoyac
CUCTEMHUIA aHani3 iHWWX MONOXEHb L€l CTaTTi Aae 3Mory BMAINUTU
HU3KY “KOHBEHLLHNX” NpaB Ta cB00OA, AKi Hanexatb A0 cdepu BiAno-
BiJla/IbHOCTi CANiAYOro cyaa.

102/ KoHBeHIist TPO 3aXMCT MPaB MIOAMHN i OCHOBOIIONOXHIX cB0o60f // http://zakon.rada.
gov.ua/laws/show/995_004.

IIpaBo Ha cBOOORY Ta OCOOMCTY HEOTOPKAHHICTh — IIepeBipKa 3aKOHHOCTI 3aTPMMaHHSA Ta IOJalb-
IIOTO TPYMAaHHA, 3Bi/IbHEHHS 0COOM 3a BiCYTHOCTI mificTaB M TpUMaHHA Tomo (4. 2-5 cT. 206 KIIK
Ykpaiun).

3abopoHa KaTyBaHb Ta iHIMX (GOPM HEHATIEKHOTO IOBOMKeHHA — (ikcallisd 3asBY UM MOBiTOM/IEHHS
IIPO HeHaJIe)KHe MOBOJKEHHS, iHIlliIOBaHHSA CY[JOBO-MEUYHOTO 0OCTEXXEHHs, TOPYUEHHA OpraHy JOCy-
JIOBOTO PO3CIiAyBaHHA MPOBECTU JOCHiKeHHA (akTiB (4. 6-8 ct. 206 KIIK Ykpainn).

[IpaBo Ha 3axMCT (K CK/Ia/joBa IIpaBa Ha CIIPaBeIMBUIL CYA) — 3abesnedeHHs 1M036aBIeHOl CBOOOAM
ocobu 3axucHuKoM (4. 9 c1. 206 KIIK Ykpainn).

Y Mexxax JOCTipKeHHs Oynmo IpoaHanizoBaHo 312 yxXBan CIifuMX CyAAiB, 1O CTOCYBAaINuCsA HUTaHb
3acrocyBaHHA cT. 206 KITIK Ykpainn. ITonaj momosuny nux yxsan (56 %) cTocyBamucs MopyuieHb paBa
Ha cBoO0xy (pa3oM “He3aKOHHi 3aTpUMMaHHA Ta “He3aKOHHe TPMMaHHA ), 36 % — IOpYyIIeHb 3a60pOHM
KaTyBaHb (pa3oM “3acToCyBaHH:A (i3sM4HOI CM/IV IIPY 3aTPMMAaHHI Ta IIOJA/IbIIOMY TPUMaHHI  Ta “HeHa-
[aHHSA HaJIeXHOI MeAYHOI jortoMorn”), 3 % — MOpYILIeHb IpaBa Ha 3aXxuCT (AuB. puc. 4.1).

Pe3ynbraTy HOCTIIKeHHs CBifYaTh IPO HAABHICTb Pi3HOI NPAaKTUMKM OPOPM/IEHHS CI[YMMU CYAAAMU
CBOIX pillleHb IpM 3acToCyBaHHI momoxeHsb cT. 206 KIIK Vkpaiuu (gus. puc. 4.2.). Y 6inpiocTi Bumaj-
KiB, [0 Oy/1u 06’€KTOM HOCTiIKeHHs, CTif4i CyAAi BUHOCMIN OKpeMi yXBamy B HopAnky cT. 206 KITK
Ykpaian — 63 %.

\ \

42% 3% 63%
He3aKOHHEe 3aTpUMaHHA MOPYLIEHHA IIPaBa Ha 3aXMCT okpeMma yxBana B nopAaky cT. 206 KIIK Ykpaiun
27% 1% 25%
3aCTOCYBaHHA dt')iSM‘IHOi IIorposn SELCTOCyBELHHH yXxBaja 11po ()6p‘dHHH I%aH()()i)l(HOF() 3axony 'y
CUIV TIPM 3aTPUMAHHI Ta HaCWIbCTBA BUITIAZIi TPUMaHHA TIiJT BapTOIO
g((:)(f)[g]f/EIﬂHOMy TpPUMaHHI 1% 8%
HE 3aCTOCYBaHHA SHX()JliB yXBaja mpo NpoaoOBXEHHA BaH()()i)KH()F() 3axony

14% 6esnekn Y BUITIAJ TPYMAHHA HiJl BApTOIO
HE3aKOHHE 3aTpMMaHHA 3% 4%
9% iHIIi mopyIeHHA iHIIMIT BUL yXBanu
HEHaJaHHA HaJIe)KHOL
MeIMYHOI JIOTIOMOT Y

Puc. 4.1 Puc. 4.2

Bua, MoXIMBOTO nopywweHHs npaBa 0coou Bua, yxsanu npo HeobXiAHICTb BXKTTA

B yXBani 3axois, nepeabayenvx cr. 206 KIMK Ykpaikm
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Cnipyi cyaai:

“Xotina 6w ckasatv wozo
NOBHOBAXEHHS C1iAY0ro cyaAi
CTOCOBHO 3aXWCTY NPaB NAMHW.

Y Hac € ct. 206 KIK Ykpainu.
BuknioyHo Ha paxyHKy nuwe

0/Ha CTaTTs Perysioe nopsaokK

it cnigyoro cyaai. Hackinbku

l CTUKHYNACh Ha NPaKTUL i

Bizl baraThox Koner yyna, Lo
HE0CTaTHLO OZHIET CTaTTi, AKA
BK/IH0Yae B cebe JeKinbka HanpsMis
Ail cnigyoro cyazi, i HeA0CTaTHLO
BOHA PErnaMeHToBaHa, il pisHi cyani
3a OpaKoM HaBYaHHs J0CHTb YacTo
M0-Pi3HOMY TPAKTYIOTh LK CTATTHO i
BUKOPMCTOBYHTb il NO-pisHOMY”.

“Lle byna Taka HoBena, i Aii cnigyoro
CYAAI 1,040 3aXMCTY NPaB JANHM.
Ane MeHi 34a€TbCA, WO nLLE OAHIET
CTATTi A5l TAKOTO WMPOKOTO Kona
il cnifyoro cyazni BCe X Taku
HeJo0cTaTHbO. | AKW0 MU ByaemMo
po3nucyBaTH AKicb CBiZOMI A binblu
JOKNIaZIHO, TO, 3BiCHO, CTOCOBHO CaMe
L€l cTarTi, CNiAYi cyaAi NOBUHHI
PO3yMiTH, IK came ii peanisoByBaTh
MPaKTUYHO B CBOIA AifANbHOCTI”.
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OpHak NOMMpPeHVMH € i BUTAgKM, KO/ CIifA4i CY/iAi BUCBIiT/IIOIOTD
NUTaHHA, [IOB’A3aHi i3 3aCTOCYBaHHAM CT. 206, B yXBajaxX iHIINX
BUJIIB.

Tax, sokpema, y 25 % BMIAAKiB Iii IMTaHHA BUCBIT/IIOBANINCA B
yXBa/ax Ipo oOpaHHA 3alOODKHOTO 3aXOAy y BUIVIAMI TPUMAHHA
nig BapTolo, y 8 % — B yXBaJax IpO IPOJOBXKEHHSA 3al00DKHOTO
3aXO0fy Y BUIVIA/IL TPMMAaHHA IIifl BapTOI0, Y 4 % — B yXBajax iHIIMX
BUAIIB (TIpO 3aMiHy 3am0ODKHOTO 3aXOAy, PO 3aCTOCYBAHHA 3aX0-
IiB 6e3meku Ta iH).

Taka npakTuka Moxe byTW nop’a3aHa 3 BiACYTHICTH B 3aKOHOAABCTBI
YiTKO BWU3HAYEHOTO MOPSAKY 3aCTOCYBAHHA CNiAYMM CYAAEH NOMOXEHb
ct. 206. Kpim Toro, niz yac dokyc-rpyn nopyuyBanacs Takox npobnema
MOEAHAHHA B OZHIW CTaTTi KiNbKOX BIAHOCHO CaMOCTIMHWX HanpsMis
AIANBHOCTI CiAYO0M0 CYAAl, WO TAKOX CTBOPHOE NMEBHI Nepewkoan Ans

Tl HaNeXHOro 3aCTOCYBAHHS.

Amnanis inmmx crareit KIIK Ykpainn fae migcraBu 3po6uty BUCHO-
BOK, 10 cpepa KOHTPOJIO CI[YOrO CYAAi He OOMEXYETbCS NuIe
npaBamy, nepenbadenrmu ct. 206. Jo 06’ekta KOHTPOIIO 3 OOKY
C/IYOro CyAfi HaleXXaThb TaKOX:

® [paBO Ha IIpUBAaTHE Ta CiMeliHe XXUTTA — IlepeBipKa Cifi-
4MM CYAJEI0 3aKOHHOCTI, OOIPYHTOBAHOCTI Ta HeOOXiZHOCTI
BTPYYaHHs y Iie IIPaBO IIifj Yac HaJaHH:A JO3BOJIB Ha OOIIYK
JKUT/Ia 91 iHIIOTO BoJofiHHA ocobu (ct. 235 KIIK VYkpainm),
IIPOHMKHEHHS JI0 >KUT/IA Y¥ {HIIOTO BOMOAIHHA ocobu (cT. 233
KIIK Ykpaiunm), BTpy4aHHA y NpUBaTHe CINIKyBaHHA (CT. 258
KIIK Ykpainm) Ta in.;

® [IpaBO BJIACHOCTI — IlepeBipKa CIifiuMM CY[HE0 3aKOHHOCTI,
OOIPYHTOBAHOCTI Ta HEOOXiJHOCTI OOMeXXeHHs LbOro IIpaBa
IIpY IPUMHATTI PillleHHs PO HaK/JaJaHHA apelTy Ha MailHo,
3a0e3leyeHHs IIOBEPHEHHA BIJIYYeHOTO MajiHa Tomo (CT. 16,
170-174 KIIK Ykpaiun Ta iH).

Kpim Toro, Ha iHCTUTYT CTig4oro CypAi MoKIafaoTbcsa QyHKII i3
3abe3levyeHHs IpaBa IiJO3PIOBAHOI 0COOM Ha CIIpaBeNJIMBUIL CYH
Ha JIOCYOBOMY eTalli KpMMiHa/ZbHOTO IpPOBa>)KeHHs, afi>ke caMe
CIiguMil Cypfis Ma€ KOHTPOMIOBATU JOTPUMMaHHA PO3YMHMX CTPO-
KiB IOCyJ0OBOTO pO3CIiJyBaHHA, OLIHIOBATM 3aKOHHICTb OKpeMUX
IIpOLECYaNIbHUX JIiff Ta pillleHb NPOKypopa Ta CIiYoro y pasi ix
OCKap)KeHHsI CTOPOHOI0 3aXWCTY, 3abe3ledyBaTy piBHICTb CTOpiH
TOLO.

Y Me)kax MOfalbIINX PO3AiTiB My OI/IbII HeTaNbHO 3yIIMHIUMOCS Ha
aHaJjIi3i pomi clig4Yoro cyani y 3filfiCHEHHI KOHTPOJIIO 33 JOTPUMAaH-
HAM OKpeMHX i3 3a3HAUYEeHMX IIPaB.

4.2

MPABO HA HAJIEXXHE
NOBOA)KEHHS

4.2.1

3aranibHui orna A MbKHapoAHUX
Ta HaLLiOHANILHUX CTaHAapTIB

040 npaBa Ha HaJIe)XHE NOBOA)KEHHSA

MixxHapoaHi cTanaapTu

Y cBoix pimennax €CIIUI HeogHOpa3oBO 3a3HayaB, WO CT. 3
KoHBeHIil Tpo 3aXMCT IpaB JIIOAMHYU Ta OCHOBOIIOJIOXKHMX CBOOOT,
(3abopona kamysanHs — ped.) € BTIIEHHAM OCHOBHMX I[iHHOCTe
[eMOKPAaTUYHMX CYCII/IbCTB, AKi BXOAATDb [0 cKnapy Pagu €spom,
i BBOXAETHCA OJHUM i3 HAMBAKJIMBIIINX OCHOBOIIOOXKHUX ITO/IO-
»xeHb KoHBeHIIil, BificTyn Bijj IKOTO He HO3BOJAETHCS .

Cya, TaKoX HarosowWye y CBOIX PillEHHSX, Wo:

W Y BUNAjKaX, KoM 0coby B3ATO Mij BapTy B MoNiLii 340p0BO, ane
Ha yac 3BifIbHEHHs 3-Mij, BapTH LS 0c00a Mae YWKOMKEHHS, Y Aep-
aB! BUHWKAE 000B’A30K 3a0€3NEYNTH J0CTOBIPHE NOSICHEHHS NPUYMH
TaKUX YIIKOAXEHb, a B Pa3i HECMPOMOXHOCTI 3p00UTU e BUHMKAE
NUTaHHS NPo nopyweHHs 3a cT. 3 Konsenwji'®™;

103/ Pimenns €CIUI y cnpasi “Cenbmyni mpotu ®pannii” (Selmouni v. France) Biy 28 numusa
1999 p., 3asBa Ne 25803/94.

104/ Piutenns €CIUI y cnpasi “Tomasi npotn ®pannii” (Tomasi v. France) Big 27 ceprus
1992 p., sasBa Ne 12850/87.



m Ko/ 0coba BMCYBaE HeOe3NiAcTaBHy CKapry mpo Te, L0 BOHA Dyna MijAaHa HeHaNeXHOMY NMOBOAKEHHI 3
0Ky cy6’eKTiB BNaAHMX NOBHOBAXEHb B NOPYlWEHHA cTaTTi 3 KOHBEHLLi, Lie NON0XEHHS, AKWLO H0T0 TAYMAYUTH
SIK 3aranbHuii 0008’A30K Aepxasu BianosiAHo A0 cTatTi 1 KonBeHLii, BuMarae, w06 byno npoBeseHo edeKTUBHE
0diLifiHe po3cniZyBaHHS, METOK SKOTO € BUAB/EHHS i MOKapaHHA BiZnoBiZanbHux ocib. Akwo 6 ue byno He
TaK, 3aranbHa NpaBoBa 3a00POHA KaTyBaHHA Ta HEMH/ACHKOTO YU TaKOro, WO NPUHWKYE TiAHICTb, NOBOAKEHHS
YU NOKapaHHA, nonpu cBoe QyHAaMeHTaNbHe 3HAYeHHs, byna 6 HeeeKTUBHOKW HA NpaKTULL, i B AEAKUX BU-
naJKax npejcTaBHUKY AepXaBu MOrIN 6 haKTMyHO be3kapHO nopylyBaTi npaBa TUX, XTO nepebyBae niJ, iXHiM
KOHTpONEM'%;

m PO3C/IiyBaHHA 3 HEDEe3NiACTaBHMM TBEP)KEHHSM NP0 HEHANEXHEe NOBOJKEHHA Mae byTM peTenbHuM Ta
edexTvBHuM. Lle 03Hayae, 10 opraHu BNAAM MaKThb 3aBXAN HaMaraTch BCTAHOBUTW NOAIT Ta He MOKnaAaTucs
Ha nocniwHi abo 6e3niAcTaBHi BUCHOBKW ANS 3aBEPLIEHHA PO3CNIAYBAHHA YM ANA 00IPYHTYBaHHA CBOIX pi-
weHb'%, BoHn MatoTb BXWBATH BCi HEOOXiAHI Ta AOCTYNHI 3aX0AM, 1,00 OTPUMATM J0KA3M BiAHOCHO NOAjiA, Y TOMY
yueni, inter alia, cBigYeHHs 04eBMALLIB Ta pe3ynbratn excneptus'”,

Y 1pOMY KOHTEKCTi Ba)KIMBO 3a3HAYMUTH, WO POIb CYAYy Y IPOTUJil KaTyBaHHAM, Y TOMY 4MUC/i /I Ha
IOCY/IOBOMY PO3CIIi/[yBaHHi, € HafI3BUYAITHO BaXKMMBOM0. Tak, 30Kpema, KomiTeT 3 nmuTanp 3anobiraHuA
KaTyBaHHAM HEOJHOPAa3sOBO HATOJIOIIYBAB y CBOIX IEPiOAMYHMX MOIOBIZAX Ha POMli OprasiB CynoBol
BJIaZiy Y BilBEpHEHH] >KOPCTOKOI'O ITOBO/IPKEHHA IOJILII i3 3aTpuMaHuMu:

9 ~ Bci ocobw, axi 3aTpumani noniuieto i AKMX NPONOHYITL YTPUMYBATK NiJ BApTOK A0 CYAY, MaTh 0C06UCTO

= nocTatu nepeA CYAJAeH, AKWA YXBAaNuTb BiANOBIAHE PilleHHS... AKUL0 NiA03PHBAHUA, 3 SKUM )KOPCTOKO
MnoBOAMAMCD, BYaCHO NOCTaHe nepej CYAJei, BiH 3MOXe nojati ckapry. binbw Toro, HaBiTb 3a yMoBM
HENo/laHHsA CKapru cyAas 3MOXE CBOEYACHO BXMTW HANEXHWX 3aX0AiB Y Ppa3i HassBHOCTI 03HAK XOPCTOKOro
NOBO/DKEHHS (30KpeMa, BUAMMI MOWKOKEHHS, 3ara/ibHUil BUINISZ 3aTPUMAHOr0 v Moro nosedinka). Omxe,
Yy BCiX BUNAJKaX, KOJIX NiZ03PHBaHi Y BYMHEHHI KPUMIHA/BHUX 3N104UHIB, AIKi NOCTANN Nepea CyAAeto nicns
nepebyBaHHsA Nij, BapTOK B NOAiLLi, CTBEPAXYHTD, 10 3 HUMKU XOPCTOKO NOBOAMANCH, CYAAA MAe MUCbMOBO
3anpoTOKOJIHOBATU TaKi CKapry, HEraitHo NpU3HaYMTK CYA0BO-MEAMYHY EKCNepTU3y i 3abe3neyntin HanexHe
PO3CAiyBaHHA 3aABNEHMX TBEPAKEHb. Takux 3aX0ZiB C/lijl BXMBATW HE3aNEXHO BiJ, TOr0, YN Ha 0C0bi, AKa
nepebysana nia BapTolw, € BMAWMI 30BHilIHI NOWKOAXEHHS. binbw TOro, HaBiTL 3a BiACYTHOCTI KOHKpET-
HUX TBEPAXKEHb MPO XOPCTOKE NOBOAKEHHS CYAAA MAE MPU3HAYATH CYJ0BO-MEAUYHY EKCMEepTU3y B YCiX
BUMAZKaX, KONW € NiJiCTaBN BBA)XaTy, WO NocTana nepes HUM 0coba Morna nocTpaxaatu Bifl XOPCTOKOrO
NOBOAKEHHS! 3 HE.

CyMmriHHe poscmifyBaHHA CyHOBMMM Ta iHIIMMM BifIOBIAHMMM OpraHaMM BCiX CKapr INpo >XOp-
CTOKe IOBO/PKeHHsA MOmiuii i3 sarpumanumm i, Komu Tpeba, IMpU3HAUYEHHS HAEKHOTO IOKApaHHS
MaTUMYyTb HOTYXHMII CTpuMyloumit edekrT. 3 iHImOro OOKy, HEBKUTTSA 3TafAHNMHU OpPraHaMu Jie-
BMX 3aXOfliB 32 OTPMMAaHMMM CKapraMy O3Ha4aTMMe, IO IpaliBHMKM OPraHiB CXM/bHI JO >KOpPC-
TOKOTO IIOBO/DKEHHA i3 3aTpUMMaHVMMM, WIBUAKO [iliIyThb BMCHOBKY IIpO 0€3KapHICTb B/IACHUX
BYMHKiB %,

105/ Pimennsa €CIUI y cipaBax “Accenos Ta inur npotu Bonrapii” (Assenov and others v. Bulgaria) Big 06 kBiTHa 2000 p., 3asBa Ne 26772/95;
“JTabita npotu Itami” (Labita v. Italy) Bix 6 kBiTHs 2000 p., 3asgBa Ne 26772/95 Ta iH.

106/ Pimenns €CITI y cipaBax “Accenos Ta inuri npotu Bonrapii (Assenov and others v. Bulgaria) Bix 06 kBiTHs 2000 p., 3as8a Ne 26772/95.

107/ Pimenna €CIUI y cnpasax “Tanpikyny nporu Typeuunun” (Tanrikulu v. Turkey) Big 08 mumna 1999 p., sasBa Ne 23763/94, “Tionb npoTu
Typewunun” (Giil v. Turkey) Big 14 rpynna 2000 p., sagBa Ne 22676/93.

108/ Possurok crangapris K3K mogo TprmanHA mif BapToio criBpo6iTHMKAaMI IPaBOOXOPOHHMX OpraHiB : Burar 3 [IBanazusTol 3aranpHoi
nonosifi, ormy6rikoBano1992 poky (CPT/Inf(2002)15-part) / Paga €spomu, K3K, 1. 45.
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B HauionanbHe 3aKOHOAABCTBO Ta MPaKTHKA

Cr. 28 KoncTuTynii YKpaiHu MicTUTb IpAMY 3a00pOHY KaTyBaHb Ta iHIINX (GOPM HEHA/IEKHOTO IIOBO-
JDKEeHHS, BITIOBITHO JIO SAKOI HiXto He moxce Oymu ni00aHutli KamyeamHi, HopCcmoKoMmy, Hemo0CbKoMy
abo Mmakomy, w0 NPUHUNCYE 1020 2i0HICb, NOBOOHEHHIO HUL NOKAPAHHIO.

Bignosiguo mo Bumor c1. 11 KIIK Ykpainu mix yac KpyMMiHaJIbHOTO NPOBAJKEHHs IIOBMHHA OYTH
3abe3meveHa mmopara JIo JIIOZICHKOI TifHOCTI, mpaB i cBo6ox KoxkHOI ocobu (4. 1 ct. 11 KIIK Ykpaiun).
3a60pOHAETbCA i 4ac KPUMiHAJIBHOTO IIPOBA/DKEHHA IifjaBaTty 0co0y KaTyBaHHIO, >KOPCTOKOMY,
HETIOACHKOMY 260 TaKOMY, 110 IIPMHIDKYE 1i MiIHICTh, TOBOJPKEHHIO Y1 IIOKAPAHHIO, BAABATICS 10 IIOTPO3
3aCTOCYBaHHs TaKOTO ITOBO/PKEHHs, YTPUMYBaTI 0C00Y y MPUHUSINBIUX YMOBAX, IPUMYLIYBaTH JO0 it
IO MPMHIDKYIOTH ii TifHicTh (4. 2 c1. 11 KIIK Ykpainn).

Ponb cyay y npotuaii HeHaneXxHoMy NoBO/KEHHI HA eTani A0CyA0BOr0 Po3-
C/lilyBaHHA Haiibinbl nosHo Biaoobpaxena y cr. 206 KIK Ykpaiuu, 3rigHo 3
AIKOK Y pasi, AKWO Nig, yac byab-AKOro Cy40BOr0 3acilaHHs 0coba 3asBnse
Mpo 3acTOCYBAHHA J0 HEi HaCWIbCTBA Mifl Yac 3aTPUMAHHA ab0 TPUMaHHS
B YNOBHOBAXXGHOMY OpraHi Jep)XaBHOi BlaJu, AepXaBHiii ycTaHoBi (opraH
JepPXaBHOI BaJu, JAEPXaBHA YCTaHOBA, SKMM 3aKOHOM HaJaHO NpaBo
37iiCHI0BaTM TPUMAHHA NiA BapTol 0Cib), cliguMit cyaas 3000B’d3aHMi
3adikcyBaTyi TaKy 3adBy abo npuiHATY Bij 0c00KM NMUCbMOBY 3asIBY Ta:

1) 3abe3neyuTy HesiaKNaAHe NpoBEAEHHS CY/0BO-MEANYHOTO 00CTEXEHHS
0cobu;

2) nOpYYMTM BiANOBIAHOMY OpraHy A0CYA0BOr0 PO3CANiAYBaHHS MPOBECTM
JocniaxeHHs ¢akTi, BUKNAAEHUX B 3asBi 0C00M;

3) BXMTW HEoOXiAHMX 3aX0AiB ANA 3abe3neyeHHs beaneku ocobw 3rigHo i3
3aKoH0AaBcTBOM (4. 6 1. 206 KITK Ykpaitu).

SIk MoXKHa T06auNTH, CT. 206 PaKTUIHO BU3HAYAE YITKMII aITOPUTM Jiil CIAYOro CyAai y pasi BCTaHOB-
JICHHAM HMM IIiJj 4ac Cy[JOBOTO 3acCiJaHHA O3HAK HEHa/IeKHOTO MOBOJPKEHH i3 Ii/j03pI0BaHOI 0c06010,
SIKOTO BiH 3000B’13aHMIT JOTPUMYBATICA. AJKe pefakilis 4. 6 ¢T. 206 He nependadae MOKIMBOCTI HEBM-
KOHAHHSA CJI[YMM Cy/fielo Mile OfHI€l 3 TPbOX 3a3HAUEHMX [ili — BiH 3000B’A3aHMII IX BUKOHATU y
HIOBHOMY 00cs131 — Bif 3a06e3medeHHs CYJ0BO-MeAMYHOTO OOCTEXXEHHs A0 BXUTTS HeOOXiIHNUX 3aXOfiB
Oe3IeKIL.

JInire y BUNAfKy, SIKIO IIPOKYPOP AOBefe, 1o Ail, mepegbdadeHi 4. 6 cT. 206, yxe 3ilicHeHi ab0 37ilicHIO-
IOTbC, CHAiIYNIT CY[iiA MA€ IIPABO HE BXXMBATY iX CAMOCTITHO (4. 8 ct. 206 KIIK Ykpainm).

Baxnusum € 1 NonoXXeHHS Npo Te, WO CNiAYMIA CYAAN HE MAE YeKaTh Ha
3as1BY NiZ03pHOBaHOI 0C0OM W00 HEHANE)XHOTO 3 HEl NOBOAXKEHHS, a Mae
3aiMati NPOAKTMBHY MO3NLLI Ta AOTPUMYBATMCS TOI0 X anroputMy Aiu
HaBiTb 3a BiJCYTHOCTi TaKOI 3as1BU.

BinmosigHo 0 BuMoTr 4. 7 ¢T. 206 crtiffunit cyas 30008’ 13aHMI [IIATYU Y 3a3HAYEHOMY ITOPSIKY He3a/IeXKHO
Bifl HAABHOCTI 3asBM 0COOM, SKIIO il 30BHIIIHII BUI/IAN, CTAH YU iHIIi BioMi cmiguyoMy cyani o6cTaBuHM
[AIOTh MiACTaBU i OOIPYHTOBAHOI IiO3pM MOPYIIEHHs BUMOT 3aKOHOJAABCTBA IIifi Yac 3aTpUMaHHSI
ab0 TpUMaHHs B yIIOBHOBR)XEHOMY OpPIaHi Jiep)KaBHOI B/Iajy, iep>KaBHill YCTaHOBI.
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4.2.2

Posb cnipyoro cyaAi y 3abesnevyeHHi npasa
Ha HaJe)XHe NoBOA)KEHHS

B PearyBaHHs Ha 3a8BM Ta NOBiAOMJIEHHSA
Npo 3aCTOCYBAHHA HACUALCTBA J0 3aTPUMAHMUX
Ta B3SITUX MiZ BapTy 0ci0

Y Mexax BOCTiIpKeHH aHaTisyBannucaA yXBaln CNif4nX CyARiB, BuHeceHi B mopAAKy cT. 206 KIIK Ykpainm.
Ha puc. 4.3 HaBeieHMIT PO3NIOAIT JAHNUX IIOJO OOCTAaBYH 3aCTOCYBaHHA (Qi3NYHOI CYIIN IO Mi03PIOBAHIX
oci6, sAKi cTa/m IpeaMeTOM CKapr [0 CIIY0To CYAfi.

23%

i yac nepe()yBaHHﬂ Y BiIinKy mominii

8%
mig yac nepedysanusa y CI30

1%
mij yac nepebysanuA y Biggim CBY

1%
g yac nepebysanus B [TT

67%

[pU 3aTPUMaHHI

Puc. 4.3

Po3rnsag, B yxBani ckapr 1,0/0 3aCTOCYBaHHS
¢i3nyHol cunm

3 HaBeleHMX [AaHMX MOXKHA I100auuTy, IO Yy OiIBIIOCTI BMIAAKIB IpeMETOM TaKuX CKapr €
3acTocyBaHHs (i3M4HOI cumM [0 Mifgo3proBaHOI ocobu mix dYac il 3aTpumaHHs (67 %). BogHouac
HOIIVMPEHVMMM € I BUITQJKU 3aCTOCYBaHHA (i3WYHOI CHIM BXe Iif yac mepeOyBaHHA ocobu y Bif-
pini mominii — 23 %, a Takox mepeOyBaHHA Y CTgYMX i30/1ATOpaX. JHAYHO MEHILIOK € Ki/IbKicTbh
TaKUX CKapr Ha 3aCTOCYBaHHA (QisMYHOI cuIM [0 Iifo3proBaHOi ocobu mix wac i mepebyBaH-
HA B i3omATOpax TUMYacoBoro TpuMaHHsA HamionanbhHoi mominii ta Croyx6u Oesmexu Ykpainu
(o 1 % BimmoBigHO).

OTpumaBLIM TaKi IHOBiJOM/IEHHS, CIiAUMil Cyaasa MaB 0M BMKOPUCTOBYBAT! B)Ke HaBeleHMII HAMMU ajl-
roputM™ fiit, BusHauenuit 4. 6 c1. 206 KIIK Ykpaiun. Opnak, Ik MOXKHa MOOAYUTH 3 JaHUX, HaBeleHUX
Ha puc. 4.4, cmipyi cypi fajeko He y BCIX BUIIAZIKaX 3aCTOCYBAIU Bechb IepefdadeHNi 3aKOHOAaBCTBOM
apceHasn 3axofiB.
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. TaKk Hi .

I - -
HajjaHe 0pYYeHHs BiMOBiAHOMY OpraHy
_ 83 10 . JI0CY/I0BOT0 PO3CAiAyBaHHA NPOBECTH
JOCNIIXEHHS haKTiB, BUKNAAEHWX Y 3asBi 0C00K
17 72 BXUTI HEOOXiaHI 3ax0AM AN9 3a683n84YEHHS
be3nexy 0c0bu 3rifHo i3 3aKOHOAABCTBOM

3a083neYeHe HeBiAKNaAHE NPOBEAEHHS
CYZ10B0-MEMYHOT0 06CTEXEHHS 006U

Puc. 4.4

Bxuti 3a pesynbraraMu posrnsay ckaprv Y1 camocTiiHoro
BUAABJIEHHS 03HAK 3aCTOCYBAHHS HACUNBLCTBA Aji
(1aHi HABOAATHLCSA B ADCOMOTHUX 3HAYEHHAX — KiMbKICTb YXBan)

Tak, 30xpeMa, IepeBakHO CTii4i CyAAi HaJjaloTh HOPY4YEeHHs OpraHaM JOCYHOBOTO pO3ClifyBaHHA IIPO-
BeCTH JJOCNiKeHHA (aKTiB, BUK/Ia/leHNX B 3asBi ocobu. Ha HeoOXifHICTb HeBifK/Ia[HOrO MpOBeeHH
CYZOBO-MeIMYIHOTO 00CTEeXXeHHsI 0c00M CTifyi CyAi 3BepTaloTh yBary auiie y 67 % BUIAAKaX, 3aX0RM K
3abesnedeHHA 6e3neKy 0co0M BXXMBAIOTHCA JIMIIE Y KOXXHOMY YeTBEPTOMY BUIIAZIKY (24 %).

Hikaso, mo y 99 % mocnimKeHnX BUNa/IKiB HE3aCTOCYBAHHA YCbOTO IepeliKy HaBeleHUX 3aXOfiB Caimdi
CYAZi He HaBe/V >KOJHOTO OOIPYHTYBaHH:A CBOTO pilleHHs (puc. 4.5).

99%

Hi, Cy//i1 He HaJla€ YKOJIHOTO
OOIPYHTyYBaHHs

1%

TaK, CyAA oOIPYHTOBYE HifcTaBu
JIIST HEBXKUTTS TaKUX JTik

Puc. 4.5

HasiBHicTb 06rpyHTYBaHHS pillieHHs He BXMBATK Al 3 pesy/bTaTaMu posrnaay
CKapry Y1 CaMocTiliHOr0 BUABJIEHHA 03HAK 3aCTOCYBAHHA HACW/ILCTBA

Ha puc. 4.6 HaBeneHi #aHi mof0 BUAIB (HOPMYIIOBAHb BUMOTY CIif4O0TO CYAAL IIPOBECTM HOCTiIXKEH-
Hs BUKJIQJIeHUX V 3asBi (aKTiB 100 3aCTOCYBaHHA IO 0COOM HAaCM/IbCTBA IMiJ 4ac Il 3aTpMMaHHS 4n
MOAAJILIIIOTO TPUMAHHS.
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4
BHeCTM BigomocTi mo EPJIP I

Ta MPOBECTU PO3C/IilyBaHHSA

66
MIPOBECTH JJOCTiKEHHA
BUK/IaJieHVX (aKTiB

8
IIPOBECTN NepeBipKy BUKIafieHNX (GakTiB (0e3 BKasaHHA Ha

HeoOXiHiCTh BHeCeHHs BimomocTeii 1o EPJIP)

4
IIPOBECTH PO3CIifyBaHHA BUKIaeHNX GakTiB (6e3
BKas3aHHs Ha HeOOXiHiCTh BHeCeHHS Bimomocteit o EPIIP)

Puc. 4.6

(opmynioBaHHA B yXBani HEOOXiZHOCTI A0CIAXEHHS
BUKNAZEHUX Y CKap3i Npo 3acTOCYBaHHS HaCU/IbCTBA (aKTiB

Cnipuwii cypaa:

“llloao nepesipok, ue Mu Ao KIK Ykpainu 1969 p.
nosepraeMoch. Hemae nepesipok. Bei Aii, Bei

JOCJiZKeHHS — Tinbku nicna BHeceHHs Ao EPAP. Biu
(cninunit cyans — pea.) dbaktuyHo npuitMae 3anBy
notepninoro npo 3n04uH. Ocoba BeTae i Kaxe: “Mewe bun”.
Llboro goctatHbo. B yxBani mae bytu Hanucawo: “30608’d3atv
BHecTH BigomocTi Ao EPLIP, aki HapaHi y noBigoMneHHi
00BMHYBayeHMM [BaHOBMM Nij Yac CYA0BOTO 3aCifaHHs”.

Cniayi cyaai:

“Sl BBaxalo, W0 He MOXE CAiJYUi CyAAs 3aCTOCOBYBATH CBOI
MOBHOBAXEHHS 3@ BUMOTaMM YaCTUHU LWOCTOI, 0pYYaroum,
BUpilYBaTH NUTaHHS Npo BHeceHHs B EPJIP, Tomy wio ue Bxe
byze BUXOAMTY 3a 1i0r0 MOBHOBAXEHHS B paMKax cT. 206.
JlopyuuTy BiZANOBIAHOMY Opray J0CY/0BOT0 PO3C/iAYyBaHHS
MPOBECTH AOCAIMKEHHS. A BXE 3@ HACNiAKAMU A0C/IAKEHHS
Lieii BiZANOBIAHMIA OPraH MOXe NPUAHATK PilleHHA npo
BHECEHHS BiJOMOCTEIA 110210 NeBHUX dakTiB abo Hi. 51 BBaXalo,
10 Le byze mopyweHHs 3 bOKY CNiAYoro cyAzi, KWO Bigpasy
B nopsaAKy c1. 206 6yae npuiiHATO PilleHHs NP0 BHECEHHS
isomocteii B EPZIP”.
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Tak, y O6inpumiocTi BuMmajkiB cmigui cympi jo-
TPUMYIOTbCSL  (OPMY/IIOBAHHS,  BU3HAYEHOTO
3aKOHOM — “IPOBECTM MAOCTimKeHHs (aKTiB”
(66 BuUmAAKiB), TPAIUIAIOTbCS BUIIAAKY, KON
CITifdi CyAji BUMaraloTh IIPOBECTH IIEPEBIPKY UM
pO3CIifyBaHHs, IpU LIbOMY OKpeMi CyAiLi BKa3y-
I0Tb Ha HeOoOXimHiCTb BHECEeHHA BioOMOCTell IO
€IMHOro peecTpy HOCYHOBUX PO3CIIiAyBaHb.

ITipg wac ¢oxyc-rpyn 3i cniguumu cyapsamu Oymu
BVICJIOBJIEH] KiJIbKa IIO3UILIN 3 IIbOTO IIPUBOAY.

Tak, oxpemi cmifgui cympi BKasaau Ha HENpUITY-
CTUMICTb IIPOBENECHHA IIEPEBIPOK 3a CKaprammu
Ha HEHaJe)KHe IOBOMKEHHA TII03a MEXaMI
KPMMIiHA/IbHOTO NPOBAJKEHHs, HAIO/IATA0YM Ha
000B’I3KOBOMY 3a3HaUeHHi CIiUNMU CYAAAMU
B yXBa/laX, BMHECEHUX B MNOPARKY cT. 206, mpo
HeoOXimHiCTh BHeceHHs Bimomocreit o €PIIP.

Inmm >x cmipgui cypai, y9acHUKM Qokyc-rpymn He
MOTOAVINCA 3 TO3UIEI0 KOJer IOAO IPAMOTO
BKa3yBaHHA B yXBaJl PO HEOOXiHICTb BHECEH-
HA Bigomocreit o EPJIP. Bonu ak1eHTyoOTh yBa-
Ty Ha TOMY, 110 MAIOTh [T BUK/IIOUHO B MEXaX,
BCTAaHOBJIEHMX 3aKOHOJABCTBOM, J BINIIOBiHO
¢dbopMymoBaTH CBOI BUMOTH IIOAO HEOOXiHOCTI
IPOBeJIeHH: IepeBipky 3a GaKTOM HasABHOCTI y
0cO6M Ti/IeCHMX YIIKOMKEHb caMe AK “[OPYyYUTH
IIPOBECTY JOCIi/KEHHS BUABIEHUX QaKTiB”

YvacHuky QOKyc-Tpynu, 1[0 MiATPUMYIOTH IO IO-
3ULII0 CBOIX KOJET CYAHIB, 3asHAYM/IM, WO CIg4Min
CYAIsl He € IOCaJoBOI0 0C00010, YIOBHOBAXKEHOIO
Ha NPUIHATTA 3adB IIPO BYMHEHHA 3JI0YMHY, apKe
BignoBigHo o BuMor cT. 214 KIIK Ykpainu Ttakmmu
ocobaMit € BUK/TIOUHO CIIi[9Mil Ta IIPOKYPOP.

3 ypaxyBaHHAM 3a3HAYEHOT0 BAX/IMBO MiAKPECIUTH, WO
dJUpMyJ'IH]BaHHSI BMMOIY CNiJY0I0 CYAAI B LIbOMY BUNAAKY
Mae HaZ3BMYaitHO BAXX/IMBE 3HAYEHHS..

Azxe y cBoiX piwenHsax 3a c1. 3 KouseHuii npo 3axuct
npas NAUHKM Ta ocHoBononoxHux ceoboa ECIJ/T HeoaHo-
Pa30B0 3BEPTaB YBary Ha HeobXiAHICTb NPOBEJEHHS nepe-
BipOK 3asiB Ta MOBiZOM/IEHb NP0 XOPCTOKE MOBOAXEHHS
BUK/IIOYHO B Mexax odiuiiiHoro poscniayaHus'®. [lpu
ubomy Cya HeoaHopa3oBo BKasyBaB Ypaay Ykpaihu Ha
T€, W0 NPaKTMKA NPOBEAEHHS Di3HOr0 poay CAyXboBux
MepeBipoK 3a TakUMK 3asBaMK He BiAMOBiZAE BMMOraM
20 edEKTUBHOTO PO3CNiAYBAHHA B KOHTEKCTi CT. 3
Konsenuji"®.

Ha nHamy nymKxy, BKpail BaKIMBO 3a0e3II€YNTH €U-
HMI MiAXi[y [0 NPaKTMKM 3aCTOCYBaHHA CIIifYMMU
CYyROAMU IONOXeHDb CT. 206 y BUITaJKaX BUABJIEHHA
O3HAaK MOX/IMBMX KaTyBaHb Ta iHIIMX IPOABiB HeHa-
JIeKHOTO MOBOJ)KEHHA. A caMe — BUMAararu IIpoBe-
TEeHHA pO3CIliflyBaHHA 33 TAKMMU 3asABaMI B IIOPAJKY,
nepen0adeHOMy KpMMiHa/lIbHO-IIPOILeCYaJbHIM 3aKO-
HOZABCTBOM, IIO CBOEK YEProl Ma€ 3[AiICHIOBATUCA
HaJIeKHMM OPraHOM JOCYIOBOIO pPO3C/IiyBaHHA.

Jina 3abesneyeHHs CTanoi NpPaKTMKM AOLiAbHO byno
6 BHectw BiznoBigHi 3Mikn A0 c1. 206 KIK Ykpaitu,
30KpEMa WNAXOM 3MiHM  OPMYNOBaHHA “NpoBECTM
JOCNiKEHH daKTiB”, SIKE HA NPaKTUL NPU3BOAUTL A0
Pi3HOT0 TNYMAYEHHS.

109/ Tus. pimenusa ECIII y cipaBax “AcceHoB Ta iHmi nmporu Bonrapii”
(Assenov and others v. Bulgaria) Bip 28 sxoBTHA 1998 p., 3asgBa Ne 26772/95;
“Jlabita mporn Itanii” (Labita v. Italy) Bim 06 xsiraa 2000 p., 3asBa
Ne 26772/95.

110/ Jus. pimenns €CIUI “CaBuupkuit mpotn Ykpainn” (Savitskyy v.
Ukraine) Bix 22 nucronaga 2012 p., 3asBa Ne 38773/05.

“Nlasaiite noyHeMo 3 nepuoaxepen. € crarra 19
Konctutyuii Ykpainm, yactuHa Apyra, ika HaM Kaxe,
10 OpraHu AepxaBHoi BNajy, NocazoBi 0c00ou

MaloTb ATV BUKIIOYHO Ha NiAcTaBi i y cnocib,

1o Bu3HayeHnit Konctutyuier i 3akonamu. Y Hac
BU3HayeHo ctarTero 206 crocib, yiTkuii cnoci6 Ajif

i pearyBaHHsl Ha NeBHi 00cTaBuHW. TyT 3a3HayeHo:
“0pyynTV BiZNOBIZHOMY OpraHy A0CY/0B0I0
PO3CNiAyBaHHA NPOBECTI A0CIIAKEHHS (aKTiB,
BUKNAZEHMX Y 3a9Bi 0c06K”. AKIL0 MM LI/ NYHKT
0yZeM0 TNYMaYUTH K MOXJIMBICTb CJTiAYOr0 CYAAI B
yXBasi 30608’A3aTu BBeCTH BigomocTi B EPAIP, To Mu
TOAi NpUIiMaeMo pillieHHs Aewo 3 iHwoi rnasu. Mu
npuiiMaeMo piweHHs B pamkax cr. 303, a ue ckapra Ha
Jii, be3pianbHicTb opraHiB cnigcTea. A Takoi ckapru B
JlaHOMY BUNAZKy HEMaE”.

Cnipuuit cypaa:

“Axwo ocoba Kaxe: “MeHe nobunu B cnigyomy
isongTopi” abo “y BiaAinKy noniuji”. Bona 3asBnse
1010 BYMHEHHS NPOTK Hei 3n0umnHy. Cnigunii cyaas
He YNOBHOBAXEHWI NpUIiMaTi 3aBY NP0 BYNHEHHS
3J104MHY, ToMy Lo € cTaTTa 214, AKa YiTKo BU3HAYaE,
XT0 € CY0'6KTOM MPUAHATTS 32BN NPO BYNHEHHS
3/104MHY — CRiAYMiA | NpoKypop, a He CRigYuil
cyaan. Tomy cnigumit cyaan He Moxe bpatu Ha cebe
He npuTamanHi oMy dYHKLT”.
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Il PearyBaHHs cniguvx cyAliB Ha 3aABU
Ta NOBiAOMJIEHHS NP0 HEHAAAHHA HANEXKHOI
Me/MYHOi A0NOMOIU

HeHaZiaHHs HaneXHoi MeAMYHOI Z0NOMOrM 3aTpUMaHiil 0cobi TaKoX, 3a
neBHUX 00cTaBuH, po3rnaaaetbes ECIJT ax nopywenHa 3abopoHn KaTyBaHb
BCTaHOB/EHOI CT. 3 KoHBEHLii Npo 3aXu1CT NpaB NIAMHM Ta 0CHOBOMONOXHMX
cB060.

Bigrak, y Mexxax JOC/TiIpKeHHA BUBYaBCA 1 JOCBif, pearyBaHH:A CIifYUX CyAJiB Ha 3asABU LIOJO HEHa/laH-
HS1 HaJIOKHOI MeVMYHOI JOIIOMOTY 3aTPUMAHNUM Ta B3SATUM Il BapTy ocobam.

I3 3aranpHOI KiTbKOCTiI IIPOAHAMi30BaHMX YXBajl CHilYMX CYAJiB, AKi CTOCYBanucs 3aCTOCYBaHHSA IIO-
noxxenb cT. 206 KIIK Ykpainm, y xoxxHiit 9-1iit yxsami (11 %) mopyuryBanocsa MUTaHHA HEHATIEXXHOTO
HaJJaHHs Me[4YHOI fJoromorn (puc. 4.7).

89%

H1

11%

TaK

Puc. 4.7

[NopyweHHs B yXBani NUTaHHs W0A0
HEeHaJaHHA HaNeXHOI MEANYHOI A0NOMOTU

Jx cBim4yaTh maHi, HaBe#eHi Ha puc. 4.8, cmifgyi cynji nmepeBakHO POSIVIAANN IUTAHHA HEHAJIEXHOTO
HaJJaHHA MEIMYHOI JONOMOTM IIiji Yac o0OpaHH:A/3MiHU/TIPONOBXKEHHA 3aNO00DKHOTO 3aXOAy y BUITIAAL
TPUMaHH il BapTOI0, a00 X B OKPeMOMY IIPOBA/PKEHHI 3 PO3I/IAAY BiANOBIIHOI MMCHMOBOI CKapry Ha
HeHaJaHHA MeJVYHOI JOIIOMOTY 3aTPMMaHiil Ta B3ATill Iifj BapTy 0COOi.

10

B OKPEMOMY IIPOBaJI>KEHHI 3 PO3I/IALY IIMChbMOBOI
CKapry Ha HeHa/JaHHA MeJMYHOI JOIIOMOTI
3aTpUMaHiil 4y B3ATIN mifi BapTy 0co6i

1

IiJ] 9ac posI/A/y KJIOIOTaHHA PO 3MiHYy
3aI106DKHOTO 3aXO0Ly

18
IiJ] 9ac MPOIOBKEHHs 3a061KHOTO
3axX0fy

3

Iij yac 06paHHsA 3aII061KHOT0 3aX0y

Puc. 4.8

Bua, cyzoBoro 3acigaHHs, B IKOMY Po3risiAAETbCs NUTAHHSA
10J0 HEHaJaHHS HANEXHOI MeANYHOI Z0NOMOrY
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4

Cliumit Cynna 3 BIACHOI iHiliaTnBm

1
IIpeACTaBHUK 3aCy[I)KEHOTO

3

3aTpuMaHa ocoba

9

B3ATa I1if BapTy 0coba

16

aZiBOKaT

Puc. 4.9

[HiLjiaTop po3rnAAY NUTaHHA W00 HEHaJaHHS
HaNeXHoi MeanyHoi AonoMorv

3 aHasmisy HaHMX, HaBefeHNX Ha puc. 4.9, MO)KHA IOOAYUTH, L]0 MTEPEBAXKHO HII[IATOPOM PO3ITLAAY Mu-
TAaHHA LI0JJ0 HEeHAaJAHHA 3aTPUMaHill 4u B3ATill i BapTy 0c001 Ha/Te>XKHOI MeVYHOI JOIOMOTY BIUCTYIIA€
abo cama ocoba, a6o x ii agBokar. Criggi cyapi 3 BrIacHo! iHILIaTHBY MOPYIIYBaIN 1ie IUTaHHA JINIIE Y
4-x BUmagKax 3 33-x, ki 6y 06’€eKTOM aHajIi3y 3 I[bOTO MUTAHHS.

PesynpraTti NpoBeleHOrO aHaJIi3y CBifiYaTh, WO COif4i CyAni 3a pesynbraTaMyu pOSITIALY TaKUX CKapr,
SK TIPaBWIO, iHIIIIOIOTh HalaHHS 0COOi MeMYHOI JOIOMOry, abo >X MpOBefeHH: 1i CyZOBO-MeINIHOTO
obctexxenHs (auB. puc. 4.10). 3HauHO pifge crigunit cyans iHiLlil0O€e MpoBeieHHS IepeBipKY Yu PO3CIIi-
IyBaHHs 3a PaKTaMy HeHaJaHHs Ha/IeXHOI MeaudyHol joromoru (mmie koxkeH 10-J1 BUIATOK, 110 OYB
06’exToM aHanisy). OfHaK TPAIUIAITHCA 11 BUIIAAKM, KOMU CIif4i CyAAii irHOPYIOTb Taki ckapry, abo X He
B0OAYAIOTH MifCTaB IS HaJaHHA MEIMYHOI JOIIOMOTH.

3
iHiIifoe IpoBeieHHA TepeBipKy (po3cifyBaHHs)
3a (paKTOM HEHaJIaHHS MEJUYHOI JOMOMOTH

16

iHILif0€ TIPOBENEHHS MEIITHOrO 06CTeXXEHHsI 0COOM
14
iHiIiF0€ HaflaHHA 0CO6i MEMMYHOI JOIIOMOTY

6
irHOpye cKapry / He 6a4uTh MiCTAB /I HATAHHSA
MeIUYHOI JOIIOMOTY

Puc. 4.10

PiweHHs 32 pesynbratamu posrnsiay NUTaHHA
040 HEHAAAHHA HaNeXHol MEANYHOI A0MOMOTU

Cnipyi cyaai:
Ilig wac mocnmimxeHHs Oyma oTpuMaHa iHpoOpMalis i Ipo 3acTo- “Iioanua byna B CI30, y Hei
cyBaHHA craigunmu cypaamu ct. 206 KIIK Ykpainn 3 meToro mepe- CTaB iHCY/IbT, i HIXTO He 3MiHl0BaB
BeJleHHs B3ATOl IiJ BapTy 0cOOM JIO CIlelliali30BaHOTO MeJUYHOTO _?3_3"05I>KHUTU 3axoay, 4 30608 fi3yBana
3aKIafy 3ajis 3abesnedyeHHs 111 Ha/JIeKHOI MeIMYHOI OIIOMOTH, a Il HanpasuTh B MEAU4HY YCTaHOBY |

NPO/JOB)YBATY BUKOHAHHS TaM, A €
JI0T0Bip MiX MeHiTeHLjiapHot cnyx6oto
i MinicTepcTBoM 0XopoHu 340poB’a”.

TAKOXX 3 METOIO 3BepPHEHHs 10 MiHicTepcTBa OXOPOHM 3[0POB ST ISt
PO3IIMpPEHHS NepeliKy MeJUYHUX 3aK/Ia/iB, 110 MOXYTb HaflaBaTU
Me[INYHY JOIIOMOTY B3ATHUM IIijJj BAPTY 0COOaM.

189



“[M]exinbka byno Takux BUNajKiB, KOMKM MeHi CRiAYMA A0N0BiaB,

1110 Y 0C0bM € sIKach XBOP0Oa, ane 3 TakuM npodinem XBopobyu Hemae
TaKuX NikapeHb, IKi MOXYTb 3a0e3neynTh 0XopoHy. | 9 3BepTanach A0
MinicTepcTBa 0xopoHu 340poB’s 3 IMCTOM A TOTO, W06 Po3WMPUAK
Nnepestik uyx NiKapeHb i Haganu MOXJIUBICTb JIAAM, SKi TPUMAKITLCA Mij
BapTOH, OTPUMYBATK X0Ya O AKYCH HEODXiZAHY MeAMYHY AOMOMOTY, a He
TabNETKY aHanbriHy”.

ITpu 11boMy BapTO KOHCTAaTyBaTH, 1O
TaKa IPaKTUKU € CKOpille BUHAT-
KOM, aHDK IIPaBUIOM Y [Hif/IbHOCTI
CIIYMX CYHLiB.

H BiactexxeHHsa pe3ynbratiB BUKOHAHHSA yXBan,
BuHeceHux B nopasaKy c1. 206 KIK Ykpaiuu

Oxpemoi yBary notpe6ye it mpobaeMa HeHaIeKHOTO KOHTPOIO 3 00Ky CTiIYMX CYAIiB 3a pe3y/abTaTaMu
BMKOHAHHA iX yXBaJl 1O/I0 IIPOBENECHHA JOCPKEHHA BUITAJKIB MOXK/IMBOIO 3aCTOCYBAHHA HACUJIbCTBA.
Tax, mumre y 14 % Takux yxBaj CIifdi CyAAi BUMaraay TaKoX MOBifOMUTH iX IIPO pe3y/IbTaTy IpOBefieHOol

nepeBipku (po3caigyBaHH:A).

86%

H1

14%
TaK

Puc. 4.1

HasiBHicTb B yxBani BKa3iBKu

npo HeobxiAHicTb NoiHpopMyBaTH
CNiY0ro CYAAH WOA0 pe3ynbraris
npoBeAEHoOI nepesipku (po3cniayBaHHs)

Cnipyi cyani:

“Cepito3nmux Mexaniamis no 206-i He nepeabayeo. Mpocto dikcyemo
3as1BY i NEPe/JJaEMO 10 HaNEXHMX OpraHis”.

“Mv HanpaBunu TaK camo, SIK i 3BepHynucs no 214-ii. 3adikcysanu 3aasy i
Hanpasunu ans BHeceHHs B EP/IP. Bee”.

Cnipuuii cyaasa:

“KoHTponb 3a BUKOHAHHSAM Lii€i YXBanW CTOPOHA 3axUCTy Mana bu
3AiicHi0BaTI. Hanpuknaa, BHEC/W Y HE BHECIIM, MU X He 3HaeMo. BoHu
HaM He 3BiTylTbCSA B nopsaky 206-i. [poBenn MeanyHe 06CTEXEHHS YM He
nposenn. Mu Takox He 3HaeMo. Mu BuHecA yxBany, a Aani BAKOHANM 4
He BUKOHANM, LIe BXE 3aNeXUTb Bi/l HANONEINBOCTI CTOPOHM 3axuCTy”.
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ITlig wac doxyc-rpyn 3i cmigunmmn
CYBOsAMM, OCTaHHI 3BepTanu yBary
Ha (aKTWYHY BiICYTHICTb MeXaHi3-
MY IS 3[iJICHEHHSA HUMM KOHTPOJIIO
IOf0 CTaHy BMKOHAHHA YXBall,
BMHECEHUX B NOpAAKY cT. 206 KIIK
Yxpainn.

Oxkpemi cmifyi cyapi BucIOBUIN
OYMKY IIpO Te, IO BifICTEXXEHHAM
CTaHy BUKOHAHHA BJHECEHOI HUMMU
yxBamu B mopAAky cr. 206 KIIK
VYkpaiaum Ma€ 3aiiMaTUCA CTOpPOHa
3aXUCTY.

4.3

lNPABO HA CBOBOAY

4.3.1

3aranbHuit ornaj, MbKHapoHUX
Ta HaLLiOHAILHUX CTaHAAPTIB W,0A0

npaBa Ha cBoboay

Y Me)xax HAIIOTo HOCTiKEHHSA MM OiIbII JleTalbHO 3YMMHUMOCH
Ha TUX CKJIaJOBUX IIpaBa Ha CBOOOAY, IO MAaIOThb Oe3IOcCepenHe
BiIHOIIIEHHA [O MOCY[OBOI CTajil KpMMiHA/JIbHOIO IPOBAaKEHHA,
i1, BifIIOBiZHO, MifiTaZlaloTh MiJ OPUCAMKLi0 crigdoro cyani. Le
HmifcTaBy Ta YMOBU 3aTPYMaHHA 0COOM 3a IifO3POI0 Y BUMHEHHI
KPMMiHa/JIbHOTO IIPaBOIOPYLIEHHA i TpUMaHHA II Iifi BapTOK [0
CYLOBOTO PO3IJIANY CIpaBUL.

Bl MixnapoaHi cranaapty

Buuepnamii mepenik MifcTaB [id 3[ilICHEHHSA 3aKOHHOTO apeluTy
a60 3aTpuMaHHA 0co6M BusHavYeHmit I. “C” 4. 1 ¢1. 5 KoHBeHnii mpo
3aXJMCT IIpaB JIONVHU Ta OCHOBOIOJIOXHUX cB0oOOA. BinnosinHo mo
HBOTO 3aapelTyBaTy ab0 3aTpUMaTi 0coOy MOYKHA JIMIIIE Y BUITA/IKAX:

B HaABHOCTI OOIPYHTOBAaHOI MiZO3pM Yy BYMHEHHI HeEIO
MIpaBONOPYILIEHHS;

B AKIO OOIPYHTOBAaHO BBAXAETbCSA HEOOXITHUMM 3armobirtu

BYMHEHHIO HEI IPaBOIODPYIIEHHA 4K 1i BTedi MicmA J0ro

BUMHeHHA''L

« »

111/ KoHBeHIIisl IpO 3aXNCT IIPaB JTIOANHY Ta OCHOBOIIOJIOKHMX CBOOON, IL. “c” 4. 1 cT. 5.
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Y cBoix pimennax ECIUI 3a ct. 5 KoHBeHIIil akIjeHTye yBary Ha TOMY, [0 TePMiH “3aKOHHMII” Y IIIL. “C
. 1 ct. 5 KoHBeH1ii, IO CyTi, CTOCYETbCA HalliOHATbHOTO 3aKOHOZABCTBA Ta 3aK/IaJja€ 000B’A30K BifIo-
BiflaTyt 710r0 MaTepiabHUM Ta IpOIeCyaJTbHIM HopMam''2.

95 Bognoyac Cya Haronowye, Wo “3aKOHHICTb” TPUMaHHS MiJ, BapTol0 32 HaLiOHANbHUM 3aKOHOM € meplo-

‘ PAAHMM, aNe He 3aBXAW BupiWanbHuM 4YuHHuKoM. Ha pozatok o uboro Cyay Hanexutb nepekoHaTucs,
110 TPUMaHHA Mij BapTo BiAnoBiAano Meti n. 1 ct. 5 KoHBEHL;i, fIka nonsirae B HEAOMYLEHHI CBABi/ILHOIO
no3basneHHs ceoboan™.

HepomyieHHs cBaBi/IbHOTO T030aB/IeHHA 0CO0Y, CBOEIO YEProlo, Iepefdadac if HaABHICTb y NpalLliBHYUKIB
opraHiB oOIpyHTOBaHOI HifO3py LIOAO ii MPUYETHOCTI 1O BYMHEHOTO 37I0YMHY Ha MOMEHT IPUITHATTS
pileHHA Ipo 11 3aTpMMaHHA.

ljj - Tepmin “obrpynToBana nigospa”, y npaktuui ECIJ1 03Havae, wo ichylTb daktn abo iHpopmallis, AKi MOXYTb
nepexoHaTy 00’eKTMBHOTO CMOCTEpIraya B TOMY, L0 0C00a, Npo AAKY iAETbCS, MOTNAa BYUHUTM NPABONOPYLIEH-
HA™*. BuMora, 1o niao3pa Mae rpyHTyBaTMCh Ha 0OrpyHTOBAHMX MiACTaBaX, € 3HAYHOMW YACTMHOW rapaHTii
He/IONYWLEHHS! CBABINbHOIO 3aTPUMaHHS i TPMMaHHA Mg, BapTok. binbwe Toro, 3a BiACYTHOCTI 00rPYHTOBAHOI
NiZ103p1 0c00a HE MOXE OyT 32 XKOAHMX 00CTaBUH 3aTpUMaHa abo B3STa Mij BapTy 3 METOH NPUMYLIEHHS ii
3i3HATUCA Y 3M104MHi, CBIAYNTV NPOTK iHWKX 0Cib abo 3 METOI 0TpMMaHHS BiA Hei daKTiB Yy iHdopMaLlii, AKi

MOXYTb CAIYXUTW NiACTaBOW ANS 00rpyHTOBaHOI Nigo3pu™.

Baxk/uBow CK1afjoBoI0 3abe3nedeHHs IpaBa Ha CBOOOAY 3aTpMMaHOI 0COOM € JiI Ha/leXXHa peecTparis
caMoro axkTy 3aTpUMMaHHA.

€CIUI Harosnolye, 1[0 HeBU3HAHe TPUMAHHA 0CcOOM IIifi BAPTOIO € ITOBHMM 3alepedeHHsAM (pyHHaMeH-
TaJbHO BXKIMBUX TAPaHTIN, 1[0 MicTATbCA B cT. 5 KoHBeHuii, Ta siBisie co6ow Haitbinmpil cepiio3He
HOPYILIEHHs 3a3HaYeHOTO0 MOJIOKeHH:A. BigcyTHicTb dikcaliil Takux pedeit, AK AaTa, yac Ta Micie 3aTpu-
MaHHs, iM’s1 3aTPUMAaHOr0, MiICTaBM I 3aTPUMaHHs Ta iM's1 0co0M, sIKa 3[iMICHMIA 3aTPUMAHHS, I10-
BUHHI PO3ITIAJATUCA AK HEJOTPUMAaHHA BMMOTYU IIONO 3aKOHHOCTI Ta HEBiAIOBiHICTb caMiil MeTi CT. 5
Konsenmii''e .

95} 3riaHo 3 npaktukow Cyay Ans BU3HAYEHHS TOTO, Y4 Mano Micue no3baBneHHs cBoboAM, NOTPibHO cnoyaTky
; OLLIHUTW KOHKPETHY CUTYaLlito 0c0bK, Npo AKY HAETLCA, Ta B3ATH 10 YBAIW CYKYMHICTb YCiX 00CTaBUH KOHKpET-
Hoi cnpaBy, a caMe — BWZA, TPUBANICTb, HACNIAKM Ta CNOCIO 3aCTOCYBAHHSA 3aX0AY, NPO AKWiA ifeTbea™.

KoHBeHIIisi TAKOXX YiTKO BM3HAYAE METY, 3 SIKOI0 MO>Ke 3[1/ICHIOBATIICSI 3aKOHHMIT apeIuT abo 3aTpUMaHHs
ocobu. BigmosigHo 10 1. “c” TaKOI0 METOIO € JOIPOBA/XKEHH ii J0 KOMIIETEHTHOTO CY/I0OBOTO OpraHy''s.
[Ipy 1bOMY BaXK/IMBO IKPECTUTH, TaKe AONPABA/PKeHHS Mae 3[IifICHIOBATUCA HETAlfHO, IO IPSAMO
3a3Ha4eHo y 4. 3 cT. 5 KoHBeHILil: “koxeH, ko020 3aapeuimosano abo 3ampumano 32i0H0 3 NONONEHHAMU
nn. “c” n. 1 yiel cmammi, Mae HeeaiiHo nocmamu neped cyo0oer Hu iHUIOH NOcado60t0 0co0010, AKili 3aKOH
Hadae npaso 30ilicHiosamu cyoosy énady...”'".

112/ Pimennsa €CIUI y cipasi “Onexciit Muxaiinosny 3axapkin nportu Ykpainu~ (Oleksiy Mykhaylovych Zakharkin v. Ukraine) Bip 24 yepBH:
2010 p.

113/ Pimenns €ECIUI y cnpaBax “Enoes npotu Yipainn” (Yeloyev v. Ukraine) ta “Koprerikosa nporn Yxpaiun” (Korneykova v. Ukraine).

114/ Pimenns €CIUI y cnpasax “Heuunopyxk i Vionkano nporu Ykpainu', “@okc, Kemn6enn i Faptni mpotn Cnionyuenoro Koponiscrsa” (Fox,
Campbell and Hartley v. the United Kingdom).

115/ Pimenns €CII y cripasi “Ye6oTtapi npotn Monposu” (Cebotari v. Moldova).
116/ Pimenns €CIUI y cripasi “Menenesa npotu Pocii” (Menesheva v. Russia).
118/ KoHBeHI1is PO 3aXMCT MPaB JIIOAVHI Ta OCHOBOIIOJIOKHMX CBOOO, I. “c” 4. 1 cT. 5.

119/ Tam camo, 4. 3 cT. 5.
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Heraiinni cya0BuMii KOHTPONb € BarOMWM acneKTOM rapaHTil, 3aKpinneHoi B
n. 3 c1. 5 KoHBEHL;i, IKa NOK/INKaHa 3BOAMTH 10 MiHIMYMy PU3NK CBaBisINISA
i 3abe3neyyBaTit BEPXOBEHCTBO MpaBa — OAMH 3 OCHOBOMONOXHUX MPUH-
LMNiB AEMOKPaTUYHOrO cycninbeTBa'?’, Xoya HeraiHicTb Mae OLiH0BATUCA
B KOXHiii cnpai 3anexHo Biz i 0cobnMBocTen'?!, BUMOry Npo CyBOPi YacoBi
Mexi, 3akpinneHy n. 3 cr. 5 KoxBeHLuii, He MOXHa TAYMaYuTh HaATO THYYKO,
OCKiNbKM TaKe TIYMayeHHs Cepito3Ho nociabuno b npouecyanbHy rapantin
Ha wWKoAy 0cobi Ta 3arpoxyBaso b nigipatu camy CyTb NPaBa, 3aXMILEHOTO
LM NONOXKEHHAM'2,

Cr. 5 Takox nepeabayae HU3KY A0AATKOBMX NPOLLECYaNbHUX TapaHTili 3axucTy npaB 3aTpUMaHoi 0cobu,
30Kpema:

® KOXEH, KOro 3aapeluToBaHo, Mae byt HeraiiHo noiHdopMoBaHUiA 3p03yMinot ANs HbOTO MOBOI NP0 NiACTaBY
/ioro apewrty i npo byAb-sKe 00BUHYBAYEHHS, BUCYHYTE NPOTU HLOIO'Z;

® KOXEH, XT0 € NOTEPNiNNM Bij, apewTy abo 3aTpuMaHHs, 34iiiCHEHOr0 BCYNEpeY NoN0XKEHHAM L€l cTaTTi, Mag
3abesneyeHe NpaBoBOK CaHKLLEH NPaBo Ha BiJWKOAYBAHHA'Z,

Porb cyny y 3abesmedenHi mpaBa 3aTpuMaHoi 0061 Ha CBOOOAY Ha JOCYAOBOMY pPO3CTIilyBaHHi € Ha/I3BU-
YajfHO Ba>K/IMBOIO JI Ha IOZI/IBIINX eTallaxX HepeOyBaHHA 3aTpUMaHOI 0coOM Iify BapTOIo, 30KpeMa IIpu
NPUHATTI pillleHb 0[O JOLIbHOCTI TAKOTO TPMMAaHHA.

Tak, 3okpema, ECI1/1 BBaXae, WO KOAM HALOHAMbHI CYyAN NPOAOBXYHTH
3aCTOCYBaHHs 3anobiXHOro 3axoAy Y BUINSAI TPMMaHHA Nij, BapToH, LW0pa3y
BUKOPUCTOBYHOYM CXOXi, AKWO HEe CKasaTu WabaoHHi, GpopMyNIoBaHHS, He
MpO/EMOHCTPYBaBILIM, WO BOHW HACMpaBAi 3BaXalTb HA MMH Yacy, TOAi
nopywywTbes BuMory n. 3 ¢T. 5 KonseHwjii'?.

€CIIT yacTo KOHCTaTye mopyueHHA 1. 3 ¢T. 5 KoHBeH1ii y cripaBax 1of1o YKpaiHy y 3B’3Ky 3 TUM, IO
HaBiTb KON J/IeThCsA PO TPUBAJI CTPOKYM TPUMAHHA IIiJ] BApTOI0, HAIliOHA/IbHI CYAM 9aCTO OOIPYHTOBY-
I0Tb IPOJOBXEHHA CTPOKY TPMMaHHA 3asABHMKA IIifl BAPTOIO OJJHAKOBVMH IiZICTaBaMy IPOTATOM BCbOTO
nepiofy yB’sI3HEHH:, AKIIO B3arai 1je poomaTh'*.

120/ Pimenns €ECITI y cripasi “Bporan Ta inwmi nporu Crionydenoro Koponiscrsa” (Brogan and Others v. the United Kingdom) Big 29 nmucronana
1988 p., 1. 58.

121/ Pimtenns €CIUI y cripasi “Axsinina npotu Mansri” (Aquilina v. Malta).

122/ Pimenns €CIUT y cipasax “Makkeit mpotu Crnionyuenoro Koponiscrsa” (McKay v. the United Kingdom), “Heunnopyx i Vionkano nporu
Yxpaiun” (Nechiporuk and Yonkalo v. Ukraine).

123/ KoHBeHIIis PO 3aXMCT IIPaB JIOAMHY Ta OCHOBOIIOJIOKHIX CBOOOS, 4. 2 CT. 5.
124/ Tam camo, 4. 5 cT. 5.

125/ Pimennsa €CIUI y cnpasax “Bapumescokuit npotu Yipainn” (Baryshevskyy v. Ukraine, “Mancyp nportu Typewunnn” (Mansur v. Turkey),
“Csincra nmporu JIarsii” (Svipsta v. Latvia), Ta “Tipon nporu Pymynii” (Tiron v. Romania).

126/ Pimrennsa €CIUI y crmpaBax “€noes mporu Ykpaian” (Yeloyev v. Ukraine), “Xapuenxo mpotn Yipainn” (Kharchenko v. Ukraine), Ta
“Tepamenko nporn Ykpainn” (Gerashchenko v. Ukraine).
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B HauionanbHe 3aKOHOAABCTBO Ta MPaKTHKA

I[TpaBo KOXXHOI ITIOAMHM Ha CBOOOAY Ta 0COOMCTY HEOTOPKAHHICTD 3HAIIIO CBOE 3aKPillIeHHA y CT. 29

Koncturynii Ykpainu, 3rifHO 3 SIKOI0 HIXTO He MOXKe OyTM 3aapelIToBaHMil abo TpuUMaTHCA i Bap-

TOI0 iHaKIlle AK 32 BMOTMBOBAaHUM pillleHHAM CYAY i TIIBKM Ha IificTaBax Ta B MOPAJKY, BCTAHOBJIEHUX
127

3aKOHOM'”,

BogHoyac KoHcTuTywjist MicTMTb BMHATOK i3 LbOTO 3aranbHOT0 MpaBuna,
JI03BONIAANOYM 3AiMCHIOBATY 3aTPUMAHHS D€3 BiANOBIAHOIO PilleHHS cyay.

Tak, 30KpeMa, y pasi HaraabHOI HEOOXiHOCTI 3aIOOIrTY 3/I0YMHOBI UM JIOTO MEPENVHNATY YIOBHOBaXKEHI
Ha Te 3aKOHOM OPTaH) MOXYTb 3aCTOCYBATy TPUMAHHSA 0COOU IIifi BApTOIO AK TMMYACOBMII 3aII00DKHMI
3axifg'®. Opnak KoHcTuTylis He mo36aBiife 3a3HavyeHi BUAM 3aTPUMaHHA CYJOBOTO KOHTPOMIO — 00-
I'PYHTOBAHICTb LIbOTO TMMYACOBOTO 3aNOODKHOTrO 3aXOAy IPOTATOM CIMAECATM ABOX TOAMH Mae OyTu
nepesipena cygom'”. Kpim Toro, KOXXHmiT 3aTpUMaHUII Ma€ NPaBo y OYAb-AKNIL YaC OCKap>KUTH B CY/Ai
CBOE€ 3aTpuMaHH:'.

AK MOXHa NobayuTH, KOHCTUTYLiHHE BM3HAYEHHA MOHATTA “TPUMAHHA Mg
BapTON” € WMpWMM 3a 00CATOM, HiX KpUMiHaNbHO-NpOLECYanbHe, fKe
BU3HAYaE Ll TEPMIH BUK/IHOYHO K OAMH i3 BUAIB 3aN00iXXHUX 3aX0AiB, TOA
AK KoHeTuTywin BKNHOYAE Y LEiA TEPMiH i 3aTpUMaHHs 0cobyu 3a Migo3pok y
BYWHEHHI NPaBONOPYLIEHHS.

BignmosigHo no wactuHM 3 cT. 29 KOHCTUTYIII KOXKHOMY 3aapelliTOBAaHOMY Yy 3aTPUMMaHOMY Ma€ OyTu
HEBIJIK/Ia[IHO ITIOBiJOM/IEHO IIPO MOTMBY QpeIITy 4M 3aTPUMMAHHA, PO3’SICHEHO JIOr0 IIpaBa Ta Ha/jaHO
MO>X/IMBICTb 3 MOMEHTY 3aTPMMAaHHs 3axuIati cebe 0CoOMCTO Ta KOPUCTYBATHCS IPABHIYOIKO JOIIOMO-
TOI0 3aXMCHIKA.

Kpim Toro, mmpo apewt a6o 3aTpuMaHHs TIOAVHM Ma€e 6yTU HeTailHO MOBiJOM/IEHO POAMYIB 3aapelIToBa-
HOTO 4M 3aTpuUMaHoro"!,

3abesmnedeHHs1 IIpaBa Ha CBOOOAY Ta 0COOMCTY HEJOTOPKAHHICTD € ii OfHI€I0 i3 3arajJbHUX 3acaj Kpu-
MiHa/IbBHOTO IIPOBA[KEHHA BIJIIOBIZHO [O YMHHOIO KPMMiHAJIbHO-IIPOLIECYa/TbHOTO 3aKOHOMABCTBA
YkpaiHy, sfika 3HaillUIa cBoe BifobpakenH: y cT. 12 KIIK Ykpainn'*.

3ara/pHi 060B’A3KM CTIAYOro CyAfAi 1ofi0 3abe3IedeHHs MpaBa 3aTPUMaHOI 0co61 Ha CBOOOAY Ta 0CO-
OUCTy HEOTOPKAHICTb 3aKpillIeHi y BxKe 3rajiyBaHili Hamu HeomHopas3oBo cT. 206 KIIK Ykpainu, sika
HaJIi/If€ CTTYOro CYANI0 3HAYHMMIY IIOBHOBOKEHHAMM Y 11iil cdepi, @ TaKO)X 000B’A3KOM BUMHUTHU HEBHI
Al 33/ HeONYIeHHs MOPYIIeHb IIPaB 3aTpMMaHol 0coOu, BKIIOYAoUN 1 IIpaBa Ha cBoOOAY, abo X
IPUIIMHEHHA TaKMX IIOPYLIEeHb.

BigmosigHo 10 4. 1 Hi€l cTaTTi KOXXEH CNiYuit CyAnsa CyAy, B MeXXaX TePUTOPialbHOI OPUCAMKIII AKOTO
3HAXOAMUTBCA 0C00a, sIKa TPUMAETHCS i BapTOI0, Ma€ MIPAaBO IOCTAHOBUTHU yXBajly, SIKOI 3000B’A3aTH
Oynb-AKNIil OpraH Aep>KaBHOI BIaM UM CITyXO0BY 0co0y 3abe3nednTyt ofepKaHHA IIpaB Takoi ocobm'”.

127/ Koncrutryuis Ykpainu, 4. 1 cT. 29.
128/ Tam camo.

129/ Tam camo.

130/ Koncruryuis Ykpainu, 4. 4 cT. 29.
131/ Tam camo, 4. 5 cT. 29.

132/ KIIK Ykpainmn, cT. 12.

133/ Tam camo, 4. 1 cT. 206.
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Y. 2-5 c1. 206 3000B’A3YIOTh C/IiAYOTO CYAJI0 BUMHUTU TaKi il 3 METOI0 Ha/leXXHOTO 3aXUCTY IIpaBa
3aTpuMaHoI 0cobu Ha cBOOOLY:

® y pasi orpumaHHA 3 OyAb-fAKUX JDKepel BifjoMocTeil, sKi
CTBOPIOIOTh OOI'PYHTOBaHy IiZO3pY, IO B MeXXaX TepUTOPialbHOI
IOPUCAMKIIT CyRy 3HAaXoAuTbcs ocoba, mosbaBneHa cBobomu 3a
BiJICyTHOCTi Cy[0BOTO pillleHHs, sKe HaOpano 3aKOHHOI CHIM, abo
He 3Bi/IbHEHA 3-IIi/l BAPTU I1iC/IA BHECEHHA 3aCTaBy B YCTAaHOBJIEHO-
My uuM KopmekcoM HopsAnky, MOCTaHOBUTM YXBaily, KO CIIifUmit
cynas Mae 3000B’s3aTy OyAb-sKUIT OpraH Aep)KaBHOI By YU
CIy>k60By 0c00y, IIijJi BapTOI0 SKUX TPUMAETHCSA 0C00a, HEeraitHo Jo-
CTaBUTH 1110 0COOY /10 HbOTO [yIs 3’ICYBaHHS MifICTaB I030aB/IeHHsA
cBobomu';

® 3BiTBHUTY I030aB/IeHy cBOOOAM 0CO0Y, SKIIO OpraH Jiep>KaBHOI
B/IafiM M CITy)X60Ba 0c06a, i BApTO SAKUX TPUMAETHCSA Lt 0CO-
6a, He HaJaCTb Cy/[OBe pillleHHs, sike HaOpao 3aKOHHOI Cu, abo
He JIOBefle HasBHICTP iHIINX IMPAaBOBMX MifCTaB i MO30aBIEeHHS]

0cobu ceobon'’;

® 3a0e3neunTy IPOBEMICHHA Yy HAMKOPOTIINII CTPOK pPO3ITIARY
KJIOIIOTAHHsI IIPOKYPOPa, C/IifI0r0 PO 3aCTOCYBAHHS 3al061KHO-
TO 3aXOy y BUIIQJIKaX, KO BOHM 3BEPHYTBHCA JO CHif40TO Cympmi
3 TaKMM KJIOIIOTAaHHAM [0 MOCTaBJIEHHS TAKOI 0cOOM [0 CIimuoro
CYARI™
® 3BiTLHNUTY 0COOY He3a/IeXHO Bijl HAABHOCTI KJIOIIOTAHHA CIIiI4O0-
r0, IPOKYpPOPa, AKIIO OpraH Iep>KaBHOI BIaiN UM CIy>k60Ba 0c06a,
IIiJ] BapTOIO SIKMX TpUMasacs L 0coba, He JoBefe:

1) icHyBaHH: Hepef6aueHNX 3aKOHOM IIICTaB /IS 3aTPUMaHH

0cobu 6e3 yxBanu CIi40ro Cyani, CYAy;

2) HellepeBUIL[eHHs TPAaHNYHOTO CTPOKY TPMMAaHHS IIiJl BAPTOIO;

3) BimcyTHiCTD 3BONIKaHHA Y JOCTaB/IeHHi ocobu fo cymy'”.

Ak MoXXHa N06ayMTK 3 aHANi3y 3a3HAYEHUX HOPM KPUMiHaIbHO-NPOLIECYaIbHOTO 3aKOHOAABCTBA, C/iAuMiA CyAAs
HaJineHuin HaZ3BMYanHUMM TOBHOBAXEHHSAMM 100 3aXUCTY NpaBa Ha cBOOOAY Ta 0c00MCTY HeAO0TOPKaHiCTb:

m BiH MaE He NMwe pearyBatil Ha iHdOpMaLLl0 W00 MOXJIMBOTO NMOPYIWIEHHS LHOr0 NpaBa, fka cTana oMy
BiZIOMa NiJ, Yac CY/0BOr0 PO3rNsAY, a i Ha iHopMaLLito 3 byAb-AKMX iHWKX J)Xepen Ta BUMaratu Bij, 6yab-Koro
OpraHy AepxaBHOi BNaju Y1 CNY)X00BOI 0C00K, Mij BapTOW SKMX TPUMAETbCA 0C00a, HEraiHoO A0CTaBUTU L0
000y 210 HbOT0 ANS 3’AcYBaHHA NiAcTaB N036aBNeHHA CBOOOAY;

m CNiAYMil cyaAs Mae HeraiHo 3BiNbHUTM ByAb-AKY 0C00Y, WO TPUMAETLCA Mij, BapTOl Y OYAb-AKOMY OpraHi
JepXaBHoi Bnaau, AKIL0 ioMy He byae A0BeJeHa HasBHICTb NPaBOBMX MiACTaB Ans n030aBneHHs 0cobu cBo-
boau, a KpiM TOro y pasi NepeBULLEHHS TEPMiHY TPUMAHHA Ta 3BONIKAHHSA i3 JOCTABNEHHAM 3aTpUMaHOI 0COOK
20 cyay.

OT>xe, pO3IIAHEMO SIK CNTiAYi CYyAJi BUKOHYIOTb CBOI 060B’SI3KM 10f10 3abe3eyeHHs IpaBa Ha cBOOOAY
3aTpMMaHNX Ta B3ATUX IiJ BapTy 0Ci6 Ha MpaKTHILi.

134/ KIIK YkpaiHnn, 4. 2 cT. 206.
135/ Tam camo, 4. 3 cT. 206.
136/ Tam camo, 4. 4 cT. 206.
137/ Tam camo, 4. 5 cT. 206.
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4.3.2

Ponb cnipyoro cyani y 3abe3neyeHHi
npaBa Ha cBoboay

Il Buau nopyweHs npaBa Ha cBobopy,
L0 CTATb NPeAMETOM PO3rasaAy CAiAYoro cyaAi

46%
Hi

54%

TaK

Puc. 4.12

Po3rnag, B yxsanax y nopsaaky ct. 206
KNK Ykpainn nutaHHs 1,040 3aKOHHOCTI
3aTPUMaHHs

3rifHO 3 HaHMMM, HaBeeHUMU Ha puc. 4.12, KoXXHa Jipyra 3 IpoaHa/li30BaHUX yXBaJl CliJUYMX CYALiB
(54 %), BuHecennx B mopaaky ct. 206 KIIK Ykpainn, cTocyeTbcs MUTaHHA 3aKOHHOCTI 3aTpYMaHHS.

112
ocoba Oyra saTpuMaHa y ImopAfKy ct. 208
Yepes TPUBAINIL 4AC MC/IS BAMHEHH 3TI0YNHY

77

ocoba by/a 3aTpuMaHa 3a BifICyTHOCTI
mifcras, nepen6aueHux cT. 208

20

Y IPOTOKOJIi 3aTPUMaHH: 6yB HEIIPaBIIbHO
3a3HaYeHMIt Yac HaKTUIHOTO 3aTPUMAHHSA
20

iHIIi TOpylIeHHA 0(OPMIIEHHS IPOTOKOTY
srigno 3 KITK

10
MiZi03pa Bpy4eHa Iic/Id CauBy 24 rof.
micnsA GaKTUYHOTO 3aTPYMAHHA

6
3 MiICTaB MOPYIIEHHA CTPOKY, BUSHAYEHOTO
ct. 211 KIIK Ykpaiun

Puc. 4.13 . o4
ocoba Gyra 3arpuMaHa, IpoTe IPOTOKOI

3aTpuMaHHA He 6yB opopMIeHNiT

lpeamet ckapru 3

y IPOTOKO/Ii 3aTPUMaHHs 0Y/I0 HEIPaBUIbHO

y nopﬂAKy CT. 206 3a3HAYCHE MiCL[e (baKTM‘{H()F() 3aTpUMaHHA
KIK Ykpainm wozno .
HE3aKOHHOCTi 3aTPUMaHHs s mpusiion
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Ax nmpasuno, ckapru B nopaaky cT. 206 KIIK Ykpainu cTocyroTbcsa BUIIAJKiB, KOMM 3aTPYMaHHA 0COOM
37iiicHIOBanOCsA 6e3 yXBaM CIIfY0r0 CyAAi Yepe3 TPMBAINUIL Yac IIC/sA BUMHEHHs 3/104MHY, a00 X 3a
BificyTHOCTI mificTaB, nepen6avenux ct. 208 KIIK Ykpaiun (zus. puc. 4.13). JoBosi mommpeHuMu € i
CKapru IIOA0 HENpPaBWIbHOTO 3a3Ha4YeHHA Yy MPOTOKOJI 4acy (aKTUYHOrO 3aTpUMaHHA abo X IOJIO

iHIMX Mopy1IeHb B 0)OPMIIEHHI.

I[TepeBaxkHO (82 %) iHiLiaTOPOM PO3IIAAY MUTAHHA LOAO 3aKOHHOCTI 3aTPMMaHHA 0COOM B IOPAAKY,
nepep6auenomy c1. 206 KITK Ykpainu, Buctymnae ii agBokat (auB. puc. 4.14). 3 BracHoi iHiniaTuBu cmigyi
CyRJi MOPYLIM/IN i€ MUTAHHA nile y 5 % IpoaHani3oOBaHMX BUIIAJIKIB.

&

82%

aIBOKaT

4%

aJIBOKaT, 3aTpyMMaHa 0coba

4%

B3ATa IIif] BapTy 0coba

5%

3aTpyMaHa ocoba

S ) Puc. 4.14

CTLiMIt CYAA 3 BIACHOI

iHiiaTMBY -
IHiLiaTop po3rnsiAY NUTaHHSA
3aKOHHOCTI 3aTPUMaHHA

y nopsaky ct. 206 KIK Ykpainu

Il MNMopajok Ta pesynnTaTi po3rnsAy CAiAYMMu cyAAaMuU
CKapr Ha He3aKOHHE 3aTPUMaHHA

Ak cBigyaThb pesynabTaTM  [LOCII-
IDKeHHA, Clig4i Cymji OLiHIOITb
3aKOHHICTb 3aTpMMaHHA abo mif
qac OoOpaHHS 3alO0ODKHOTO 3aXOmy
y BUIIAZIi TPUMAHHA IJ BapTy, abo
XK IIifl YaC OKpEMOTO IIPOBAPKEHHS Y
IIOPAJIKY POSITIARY KIOIIOTaHHA CTO-
POHM 3aXMCTy B IOPAAKY, Iepenba-
gyeHoMy cT. 206 KIIK Ykpainn.

3a pesynabTaTaMi po3ITIAALY CKapr Ha
HE3aKOHHE 3aTPMMaHHA B TOPAJKY
ct. 206 KIIK Ykpainm cnmipgui cypai
y 58 % Bumagkis BigMOBIAITb
CKap>KHMKaM Y 3aJOBOJIEHHI IXHiX
cKapr, ab0 XX 3aIMIIAI0TH i CKapru
6es posrmany (8 %). BopgHouac
MIOIIMPEHNMI € ¥ BUMAAKMU, KON
CIifgdi Cynji BU3HAKOTh 3aTpMMaHHA
mifjo3proBaHol 0co6M He3aKOHHUM
(28 %) (muB. puc. 4.15).

2%

TPUMaHHA TIiJi BApTOIO
BU3HAHE HE3AKOHHUM

8%

cKapra 3ajuleHa 6e3

posrnany (mosepHyTa
28%

3aTpMMaHHA BU3HaHE

HEe3aKOHHUM

58%

BiJIMOBJIEHO Y 3a/I0BOJIEHHI
CKapru

4%

iHIIe

Puc. 4.15

Pesynbrati posrnagy cniguum cyAZen cKapru B
nopaaky c1. 206 KK w00 3aKoHHOCTi 3aTpUMaHHS
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Mpoxkypop:

“Y MeHe byB 0MH HEMOBHONITHIN, kMW ¥ cBoi 15 pokiB MaB 13
KPUMiHaNbHUX NPaBONOPYILIEHb, IKi BiH BYMHSB Mij Yac icnUTOBOIO
cTpoky. Ha yeTBepTuit JigHb Nic/s BUHECEHHS! BUPOKY BiH BYMHMB Fpabix
3 iHWO0K0 HENOBHONITHLOW 0c060t0. M1 J0Bro cnyXanu Le KpUMiHanbHe
npoBaz)xeHHs. Bin byB 3atpumanuit no 208-i. | cyaas 3’acoBysas,

Konv ioro byno 3aTpUMaHo, Yu byB 3aKOHHWIA MPeACTaBHUK, Y byna
noBiZoMneHa cyxba besonnatHoi npaBoBoi ZONOMOIY 1,070 H0ro
3aTpuUMaHHs. BiH nuTaB y HENOBHOMITHLOIO, YU 3aCTOCOBYBAUCH /10
HbOF0 AAKICb MPUMYCOBI 3aX0AM, KONW 30 HBOTO A0NYCTUAM bartbki. Lie
NUTaHHA 3’AC0BYBANOCh .

AjBoKar:

“llle & 0AHa TaKa WabMOHHA NPAKTVKA NO HAWOMY PErioHy, KoK
po3rnsAacThes 3asea no 206-i npo He3aKoHHe 3aTpUMaHHs. JocuTb
YacTo cNiavi CyAAi po3rngAakTh LK 3asBY 0AHOYACHO 3 KNONOTAHHSAM
Mpo 3acTOCYBaHHSA 3an00iXHOTO 3aX0Ay Y BUINSA| TPUMAHHS Nij, BapTOH.
IpuyoMy, HaBiTb cNOYATKy KNonoTaHHs, a notim 3assy no 206-ii. | Tak
BUXOAMTD, 11L0 PO3IAHYAN, 0c00i 00paTi 3an0biXHMA 3axia, Y BUIIAA
TpuMaHHs nia saptot. licns usoro posrnaaainTb no 206-1, KaxyTb:
“Jla, He3aKoHHO”. BusHaloTh, 10 He3aKoHHO. Ane X ocoba yxe nij,
Baptok. Lle Ayxe nowupeHa npakTuka”.

Mpokypop:

“OcTaHHii BUNagoK, Konu y Hac 3atpumani no 208-i akTusicTa, KMl
JyXe aKkTuBHO cebe BiB mo npuisay lpesugenta. Moro agBokar cTasus
MUTaHHA NPO He3aKOHHiCTb 3aTpuManHs. To po3rnaanoch cyaae i
0YN10 NPUIAHATO PillieHHs: HaZaTH OLLIHKY W00 3aKOHHOCTi 3aTPUMaHHS
BKa3aHoi 0c00K Mig, yac obpaHHs ocobi 3anobixHoro 3axoay”.

64%

CYAfA 3BiIbHAE 3aTPUMaHY
ocoby Ta Bifxuisge
K/IOTIOTaHHSA

21%

CYZ/iAl 3BIIbHAE 3aTPUMaHy
0co6y, mpote 06mpae
3an06KHMIT 3axXif

y BUIJIAL TPUMaHHSA IIif
BapTOIO

15%

CYIs 3BUIbHAE 3aTpUMaHy
ocoby, mpore obupae
3aII00DKHMIT 3axXif,

He TIOB'A3aHMIA i3
TPUMaHHAM IIiJi BapTOIO

Puc. 4.16

Pesynbrar posrnsay KnonotaHHs 1040 06paHHs
3anobiXHOro 3aXoAy y BUNAAKaX, KOW CAiAYmiA
CYAJAA BU3HAE 3aTPUMaAHHA HE3AKOHHUM
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Ilin wac dokyc-rpyn mnpoxypopn
3BepTa/y yBary Ha Te, WO CIifdi cyani
OiNbII TPUCKIIIMBO CTaBIATBCA [0
OLIiHIOBAHHA 3aKOHHOCTI 3aTpVMaHHA
y BUIIafIKaX, KON JeTbCs PO HEIOB-
HOJITHIO 0CO0Y.

Y Mexax JOCTipKeHHs Oyia BUsBIeHa
TAaKOXX IiKaBa IIPaKTMKA PO3ITALY
CiYMMM  CYARAMM CKapr CTOPOHMU
3axucTy B mnopagky cT. 206 KIIK
VYkpaiHu, 110 TOAAITbCA Mif vac
pO3I/IAAY KIOIOTAaHHS NPO OOpaHHA
3anobixHoro 3axopy. Tak, Ha HTyMKy
aJIBOKATiB — Y4acHMKIB QOKyc-rpymu,
HNOUIVPEHVMM € BUIAJKM, KON Caifdi
CYAOi CIOYaTKy PpOSIIAJAITh KIIO-
IOTaHHA PO OOpaHHS 3am06DXHOTO
3axofy, a JMIle IIOTiM CKapry ILiofo
HE3aKOHHOCTi 3aTpMMaHHA.

IIpokypopu  TakoXX  HifTBepAVIN
HasABHICTb TaKOI INPAKTUKM, & TAKOXK
3a3HA4YM/IN, 11O MOAiOHI BUIAKM Tpa-
IVIAIIOTBCA I KOMM CTOPOHA 3aXMUCTY
HafICMJIa€ JO CyHy IMCbMOBY CKapry
IIOfI0  HE3aKOHHOCTI  3aTpMMAaHHA
B nopagky cr. 206 KIIK VYkpainn.
Tak, 30KpeMa, okpemi cmigdi cymai y
BUIAJKY HAJXOMXKEHHA TaKOI CKapru
BiIKMajaoTh I poO3InAfj [0 PO3INIAAY
OUTaHHS TPO OOpaHHsS 3aTpUMaHiil
0c00i 3a1I061>KHOTO 3aXOfy.

Amnarnis yxBaj cliffunx Cynnis CBifdnTh
PO Te, 110 Y 61IbIIOCT] BULIAJKIB, IPK
BCTaHOBJICHHI (paKTy He3aKOHHOCTI 3a-
TPUMAHHSA MiJ Yac pPO3IIAAY INUTAHHS
10710 06paHHA 3aI061KHOTO 3aX0ny y
BUITIAJI TPMMaHHA IIiJ BapTy, CAigami
CyHjs 3BiIbHsAE 3aTpuMaHy o0co0y
Ta Bigxmnsge xmomoraHHa (64 %).
BopHouac HasgBHa I IpaKTMKa, KO
CYAZS, 3BUIBHUBINY 3aTPUMaHy 0co0y,
00Mpae CTOCOBHO Hel 3amoObKHMI
3axip (muB. puc. 4.16).

ITlig 4vac Qoxyc-rpymm okxpemi an- ApBokar:

BOKAaTu BUCJIIOBUIINCA l'IpO T€, ILIO

Taka TPAKTMKAa CIIY0TO CyAmi € “I'wo CTOCYETbCS CAIAYOTO CYAAI, KONM aZiBOKaT 3afB/de npo BCi L

HesakoHHOW. Ha ixHIO AyMKy, y MOPYWEHHS CAIAHOMY CYAAI, PeaKLii HeMaE. A_ﬁo: BU3HATU 3aTPUMaHHS

pasi BCTAHOBNIEHHA HE3AKOHHOCTI HE3aKOHHMM", ane bes nicras, oes HasBHOCTI pusmq)s obpatu

SaTpUMAHHT CTEUE CymEA Mae 3an0biXHui 3axi, TpUMaHHs i BapToko”. Ak Lie Tak? Hesakoke
3aTPUMaHHs, i BCe, L0 MO0 BYTY NicNs HE3aKOHHOTO 3aTPUMaHHS 0coby,

SBIIBHUTH 3aTPUMaHy 0COOy Ta Bif- Mae ByTi He3aKoHHUM. Ane cRiauvii cyaAa Bce piBHO 06Mpae 3anobiXHMI
XWUJINTU KJIOIIOTAaHHA 1IIOA0 O6paHH}I 3axig “TpVIMaHHFI nig, Bameo"_

3aro0KHOTO 3aX0xy.

84% Puc. 4.17

H1

16% [pusHayeHHs cniguuM cyaen
nepesipKu y pasi BCTAHOB/EHHA
HE3aKOHHOCTi 3aTPUMaHHS

Crip 3a3HaunTH, 1O YMHHA pefakiis cT. 206 He MOK/IA/IA€ HAa C/TIAYOTO CYAAI0 OOOB 3Ky IpM3HAYATH
niepeBipKy 3a (aKTOM HEe3aKOHHOTO 3aTPMMaHH:, Ha Bi]MiHy Bifi BUIIaJKiB 3aCTOCYBaHH HaCU/IbCTBA [0
3arpuMaHol ocobu. BogHowac okpemi cynzi mopy4yaoTh opraHaM BOCYZOBOTO PO3CIiflyBaHHA BOCTIAUTI
TaKi BUIAJKY, 1O CBiIYUTD IIPO 3alIHATTA TAKUMU CYAAAMU IIPOAKTUMBHOI IIO3UIII Ta MOXE pO3I/NIANATH-
s SIK TIO3UTMBHA IpaKTuKa (ouB. puc. 4.17).

Is 45 mpoaHani3oBaHMX BUIIAJKiB, KOMM CIAiIYUM CYALEI0 3aTPYMAHH:A BM3HABA/IOCA HE3aKOHHMM, MILIe
y 7 (16 %) 6yna npusHaueHa Taka IepeBipka.

I OuiHoBaHHA AOTPMMaHHA NPaLiBHUKAMKU OpPraHiB
BuMor c1. 208 KIK Ykpaiuu

Pesynbprati mOCHiIPKEHHA CBif4aTh, IO pearyBaHH:A CIiIYOTO CyAJi Ha MOXX/IMBE IOPYLIEHH:A IIpaBa
3aTpuMaHol 0co6y Ha CBOOOAY HAIPsAMY 3a/leXXUTh Bifj HAABHOCTI ab0 BiICYTHOCTI BiAIOBifHOI cKapru
y nopAaky cT. 206 KIIK Ykpainn.

Mu Bxe 3a3Havanu, 0 y 28 % mpoaHanisoBaHMX HaMM YXBaJl, BUHECEHUX CIiIYMMU CYAIAMU 3a PE3YIib-
TaTaMM POSITIAAAY CKapr Ha He3aKOHHe 3aTpMMAaHH:A, CyAji BM3HaBa/lM TaKe 3aTPMMaHHS HE3aKOHHVM.
BopHovac pesynbrati aHamidy yxBaj Ipo oOpaHH: 3all0061KHOTO 3aX0Ay Y BUITISAL TPUMaHHS IIif Bap-
TOIO, 32 BiICYTHOCTI CKapr 3asBHUKA, CBIAYaTh IPO Te, MO CYAAL HOBOJII YacTO He MOMIYa0Th abo X He
pearyrioTh Ha OYeBM/IHI IIOPYIIEHH: IIpaBa Mijo3pIoBaHoi 0co6M Ha CBOOOLY.
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Tak, 30KpeMa, Yy MeXaxX ZOCTif)KeHHs aHa/li3yBaBCsA MPOMDKOK 4acy MDK BUMHEHHSM 3/I04MHY Ta ¢ax-
TUYHMM 3aTPUMaHHIM HifosprooBaHoi ocobu. Sk Bimomo, BigmosigHo mo BuMor cT. 208 KIIK Ykpainu
6e3 yxBa/lm CITig40ro Cyani ocoba Moke OYTH 3aTPUMAHOIO 3a IifJO3POI0 Yy BUMHEHHI 37I04MHY (OKpiM
TSDKKOTO 260 0COO/MBO TSDKKOTO KOPYIILHITHOTO 3/I04MHY) JIMILE Y BUMAaKaX:

®  axIuIo 10 0coby 3acTaM Mifl 9ac BUMHEHHHA 37I0YMHY a0 3aMaxy Ha i10r0 BUMHEHHS;

®  gKIIo 6esTocepeHbO MiC/IA BYNHEHHA 37I0YMHY OYeBMIellb, B TOMY YMCTi HOTepIimii, abo CyKyI-
HICTP OYeBUJHUX O3HAK Ha Ti/i, 0731 4M Micui mopii BKa3yoTh Ha Te, IO caMe I 0coba LI0ITHO
BUYMHW/IA 3/109MH ',

KNK Ykpaiku yitko He BU3HAYae YacoBi MeXi, IKi 0XONNHHTLCS TepMiHaMK
“be3nocepegHbo nicns” Ta “wioiHo”. AHani3 AYMK cRiaynx cyAAis Ta npo-
KypopiB 3 Lib0ro NpuBoAY Aae NiACTaBK 3p0OUTU BUCHOBOK, L0 HA MPaKTULL
TaKi MeXi BBaXaKTbCs A0NYCTUMUMM, SKLLO BOHW HEe NepeBuwLyioTb 24 roguH
3 MOMEHTY BYWHEHHS 3104KHY. KWL X Leid CTPOK nepesuiLye 24 roaunm,
T0 3aTpUMaHHs NiZ03DPIOBAHOI 0C00M Mae 3AIMCHIBATUCA BUKIYHO Ha
NiZICTaBi YXBanW CAiAY0r0 CyAAi Npo Z03BiN HA 3aTPUMAHHS.

Sk cBimyaTh pesynbTaTV aHATI3Y YXBaJI CII[YMX CYARiB I[OJ0 0OpaHHA 3all00DKHOTO 3aX0fy, y OinbiocTi
BUIA/IKIB CTPOK MDK BUMHEHHSM 3/I09MHY Ta 3aTPUMaHHAM IIiJ03pI0BaHOI 0COOM He IepeBuIye 24 rofuH
(muB. puc. 4.18). Bognouac y 40 nmpoananizoBanux yxsanax (13 % Bim saranbHOI KilbKOCTI) 1ell iHTepBa
HepeBUIyBaB 24 TOAVHY, @ B OKPEMIX BUIA/IKaX 3aTPYMaHHA IiJ03pI0BaHOi 0coOM 6e3 yXBam CIIifaoro
cynpi 3piicHIOBaocs O61bII HIXK Yepe3 6 MicALB Mic/s BYMHEHHA 3/104MHY. KpiM TOro, BapTo B3I 1O
yBarm it Toi ¢axt, mo B 60 yxBanax iHpopmalis mono yacy 3aTpyMaHHs BifICyTHS B3araii.

Puc. 4.18

142

ocoba 3aTpyMaHa Hi}:[ Yac BUMHEHHA
abo 663HOCepeIIIII)O ic/A BYUMHEHHSA 3/I09NHY

58

110 6 TOIVH

22

Bij 7 1o 12 roguH
21

Bim 13 o 24 roguuH
12

Big 1 go 3 ni6

3

Bizm 4 o 7 ni6

1

Big 15 mo 30 1i6

6

Big 1 mo 3 micsiiB
2

Bif 3 o 6 MicA1iB
16

MoHaJ, 6 MicAIliB

60

indopmaris BigcyTHs

YacoBuil iHTepBan MiXX BYUHEHHAM 3N104UHY Ta 3aTPUMaAHHAM

138/ KIIK Ykpainn, 1. 1, 2 4. 1 c1. 208.
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3 aHani3y HaBefeHMX AAHMX MOXKHA IPUIYCTUTH, IO
cmipui cypai y BUagKy BUAB/IeHHA (AKTiB 3aTpUMaHHSA
0cobM depes TpUBAMNIT YacC MIC/Is BUMHEHHA 3TI0MUHY
Mamu 6 BU3HABaTU TaKe 3aTPYMaHHA HE3aKOHHUM
Ta 3BUIBHATM 3aTpuMaHy o0co0y, abo > INpMHANMHI
IIpM3HAYaTU PO3CIiAYBaHHA 3a TaKUMU BUIATKAMIL
ITpore cnipyi cyfi fameKo He 3aBXKAY PearyoTb HalexX-
HJM YVHOM.

I1ig yac Gokyc-rpyn NpoKypopy TaKOX 3a3HAYMIIN, 110
IIPOTATOM OCTaHHIX POKiB BiOy/IMCs MO3UTHUBHI 3MiHI
B IIPAaKTUILI NEPEBIPKU CAIIMMU CYAAAMU 3aKOHHOCTI
3aTpMMaHH#A, 30KpeMa IIOfl0 MPOMDKKY 4acy MK BYM-
HEeHHAM 3JI04MHY Ta (PaKTOM 3aTPUMaHHA.

Bopnouac iHmn ywacHukm ¢oxyc-rpymu (IIpoKypopmu)
MOBiJOMM/IN TIPO 3MiHM y caMill IpOLeAypi peecTparii
3aTpMMaHH:A 0co0M, IO BifOy/MICA MPOTATOM OCTaHHIX
pokiB. 30KpeMa, BOHI 3a3HA4YMIN, O KiZIbKICTb 3aTpu-
MaHb IIPOCTO 3MEHIINIACS, 11 MT03pI0BaHi 0co0M cTanm
“ZOOpOBiINBHO” MPUXOAUTM Ha OOpaHHA 3aNO00DKHOTrO
3axofly /10 CYAY.

(PaKTMYHO TaKa MPaKTUKA € HiYMM THWKM, HIX He3apeecT-
POBAHAM 3aTPUMaHHAM, WO € OAHAM i3 HaiArpybiwmx
nopyweHb Npas MoAMHM BiANoBiAHO A0 npaktuku ECIJI
3a ¢1. 5 KonseHuii. Bapto goaatu, wo cami npokypopu
PO3YMiloTh, 110 NOAIOHA NPAKTUKA € NOPYLIEHHAM YUHHOTO
3aKOH0JaBCTBA.

Ha >xanb, cnifgdi cyAni 9acTo He IOMi4aroTh TaKoi Ipak-
TUKIU MpalliBHUKIB OpraHiB. BapTo mopmaru, mo cepep
IPUYMH HAsABHOCTI NMOJIOHOI HPAKTUKMU € il Hemoc-
KOHAJIiCTh YMHHOTO KpMMiHa/JIbHO-IIPOLIECYaIbHOTO
3aKOHOIaBCTBa B YaCTUHi 3[iliICHEHHs TaK 3BaHOTO
“opmepHOro 3arpuMaHHA ~— TOOTO 3aTpMMaHHSA
0co6M Yepes TPMBAIMII Yac IC/IsE BYMHEHHS 3/I0YMHY.
Apxe 3rigao 3 KIIK Ykpainm fo3Bin Ha 3arpuMaHHA
0cobu 4Yepe3 TPUBAJINIT Yac MiC/Isi BUMHEHHS 3/I0UMHY
CyJ MOXKe HafiaT! JIMIIe LIOfI0 0COOM, sIKa Ma€e CTaTyc
“nigosproBanoro”. BigmosigHo, Taka ocoba Mae 6yTu
MOBiJOM/IEHA TIPO IiJO3py IIepel; 3BEPHEHHAM [0
CyAy 3a [O3BOJIOM Ha II 3aTpMMaHHA, WO 3a IEBHUX
YMOB MO>Ke CTBOPUTM PU3UK BTe4i 0cO6M, HaKTUIHO
i/103pI0BaHOl Y BUMHEH] TSHKKOTO Ta 0COOMMBO TAXKKO-
TO 3/I0YMHY.

[IntanHA mofo 3abe3leyeHHA TIIpaBa 3aTPUMAaHOI
ocobu Ha cBoOOAy Mif yac 0OpaHHSA Ta IPOJOBXKEHHS
3al00DKHMX 3aXOfIiB PO3I/IAAAIOTLCS Y MYHKTI 3.5 pos-
mimy III.

Mpoxypop:

“Takox y HawoMy perioHi byna Ay)e HeratuBHa
NPaKTUKa: TaK 3BaHe 3aTpUMaHHA 3a KoHBeHLieH.
Hanpuknan, Binbyscs rpabix yu po3biitHuii Hanag,
Jlnwe yepe3 npoiiwno 4-5 axis byna ycraHoBneHa
o0coba, fKa ioro ByuHunNa. | ocoby 3a 208-10
3aTpUMyBaK i MWW 3 00paHHAM 3anobixHoro
3aX0/y Y BUMSAI TPUMaHHs nij Baptot. Gnoyarky
TaKa NpaKTMKa CNiAYmMX CYAAIB BNALWTOBYBANA,
a/IBOKATV Hamarajmesl Woch cynepeynTy, ane Tax...
A 3apa3 Bxe NpaKTMKK TaKoi Maiixe Hemae. 3-4
JHi — Le BXe KPUTUYHUIA TepMiH”.

Mpoxypop:

“Y Hac Bce 406poBibHe 3B0AUTLEA A0 TOMO, 40
ocoba nepebysae B MONILLT 10 MOMEHTY CAyXaHHA".
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4.4

NMPABO HA 3AXUCT

4.4.1

3aranbHi cTaHAapTH
1,070 3a0e3neyeHHs NpaBa Ha 3aXMCT

Ta NOBHOBAXXEHHS CAIAYOr0 CYAAI

€CIUI posriasfae DOCTYI [0 ajfBOKaTa HeBiJ EMHOI0O YaCTMHOIO
3abe3ledeHHs IpaBa Ha CIIpaBeIMBUIL CY/JOBMIT PO3ITIAL;

'7]@ Jlns Toro, 1106 npaBo Ha cnpaBeAMBMIA CYA0BMIA PO3INISA 3aMLLIa-

’ N0cA JI0CTaTHLO “NpaKTUyHMM i edexTuBHuM” nap. 1 c1. 6 BUMarae,
IK NPaBMNO, HAZAHHA AOCTYNY A0 ajABOKAaTa 3 MOMEHTY Neplioro
JONUTY NiZ03POBaHOr0 NoniLlien”.

Mpu aHanisi 3abesneyveqns goctyny Ao aasokata ECIJT seeprae yBary
Ha KiNbKa BAXJ/IMBMX YMHHMKIB, AIKI MOXYTb CBIAYMTK NPO peaibHICTb
3a0e3neYeHHs LbOro npasa:

®  CBOEYACHICTb 3a0e3neyeHHs fipaBa Ha 3axucty,

e  3abesneyeHHs eQEKTMBHOCTI 3aXMCTY Y KPUMiHanbHOMY mpo-
BaZDKEHHi (“peanbhuii i epexTMBHUIA™);

e  3a0e3neyeHHs A0CTaTHBLOIO Yacy ANs MiATOTOBKM 3aXMCTY.

HarnionaibHe 3aKOHOJABCTBO BYM3HAYA€ BUCOKNUII CTAaHAAPT [0 IMTAHHS 3a/lydeHHA 3aXMCHMKA, a caMe
“saxucHuk moxce y 6yOb-aKULlL MOMEHI OYMU 3ay4eHUM Nid03PI6aHUM, 00BUHYEAUEHUM, iX 3AKOHHUMU
npeocmasHUKamu, a Makox iHUUMU 0c00aMU 3a NPOXAHHAM YU 3200010 Ni003PI6AH020, 006UHYEAHEHO20
0o yuacmi y kpuminanvHomy nposadmcenni’ (ct. 48 KIIK Ykpainm).

3abesmnedyeHHs NMpaBa Ha 3aXMCT € OfHI€IO i3 3ara/JibHMX 3acaji KPMMiHATbHO-IIPOLECYalIbHOTO 3aKOHO-
maBcTBa. Tak, BignmosigHo 1o 4. 1 c1. 20 KIIK Ykpainu “nigosproBaHuii, 06BMHYBadeHWIT, BUIIPABIAHMNIL,
3aCy/KeHUI Ma€ IPaBo Ha 3aXICT, sIKe NO/IATA€ Y HaJJaHHI IOMY MOXK/IMBOCTI HaJjaTy yCHi a0 MUCbMOBI
MOACHEHHS 3 IIPUBOAY Ii03pYU 4u 0OBMHYBa4YeHHs, IIPaBo 30MpaTy i mofgaBaty JoKasnu, bpaTu ocobucTy
y4acTb y KpMMiHaJIbHOMY NPOBAJ KeHHi, KOPUCTYBaTUCA NMPaBOBOIO JOIOMOTOI0 3aXMCHMKA, a TaKOX
peaisoByBaTHM iHII ITpollecyanbHi npaBa, nepenbadeni num Kogexcom™ .

KIIK Ykpainu Takox 3060B’513y€ CTiIY0r0, IPOKYypOpa, CIiAI0r0 CYARI0 Ta CY/ pO3 ACHUTH MifjO3pIOBa-
HOMY, 0OBMHYBadeHOMY JIOT0 ITpaBa Ta 3a0e3MeYnTy IPaBo Ha KBasIi(pikoBaHy IPaBOBY JOIOMOTY 3 OOKY
obpaHoro HuM ab6o npusHaueHoro 3axucHuka'*’. Kpim roro, y Bunazkax, nepegbadennx KIIK Ykpainu ta
Bi/ITIOBIIHMM 3aKOHOJABCTBOM, 1[0 PETY/II0€ Ha/jaHHs 0e30IUIaTHOI IIPaBOBOI JOIOMOTY, i/{03PI0BAHO-
MY, 0OBIMHYBa4e€HOMY IIPaBOBa JJOIIOMOTa HAaJAETbCA 0€30IIaTHO 32 PaXyHOK Aep>kaBu'*!.

Cr. 48 KITK Ykpaiuu nepeabayae, wo “...cniaymi, npokypop, CRiayui cyaas, cyj 30008’a3aHi Hagati 3atpu-
MaHiii 0co0i 4u 0c0bi, KA TPUMAETLCS i BapTOH, ZONOMOrY Y BCTAHOBNEHHI 3B’13KY 3 3aXMCHUKOM abo
0cobamu, SKi MOXYTb 3aNPOCUTH 3aXMCHUKA, @ TaKOX HaJaTH MOX/IMBICTb BUKOPUCTATH 3ac0bum 3B’A3KY AN
3anpoleHHs 3axucHuka”. Llieto X cTaTTeto BCTAHOBJHETLCA MO3UTMBHUIA 000B’A30K ANS OpraHiB 00BHHYBa-
YeHHs Ta CYA0BMX OpraHiB BXUTH HEOOXiAHMX KPOKIB AN NPaKTMYHOI peanisallii 3aTpUMaHoio 0cobot npasa
Ha 3axucT. Y pasi BiACYTHOCTI y 3aTpuUMaHOi 0COOM MOXIMBOCTEN 3anpoCUTM aABOKaTa, 000B’A30K HaZaTH
JIONOMOTY Y 14010 3a/1y4eHHi y cnpasy peaniayeTbes Yepe3 nosigoMneHHs BianosiaHoro ueHtpy bBI1/L npo
BUNaZ0K $aKTUYHOTO 3aTpUMaHHsA 0cobu, wo nepeabayeHo Mopaakom™,

)

Cnigumit cynps Bifiirpae 3Ha4Hy ponib y 3a0e3ledeHHi IpaBa Ha 3aXUCT Y KpUMiHaJIbHOMY IpO-
BajpkenHi. Tak, cT. 49 KIIK Ykpainyu Bu3Ha4uae MOX/IMBICTb Ta MOPAAOK 3alydyeHHA CIZUYMM CYATE0
3aXMCHMKA 1A 3MiJICHEHHA 3aXMUCTy 3a npusHadyeHHAM. Caigumii cyand y BUMAJKY AKILO BiH BBAaXKae€,
10 € MifICTaBy /1A 3a/lyY€HHA 3aXMCHUKA, IOCTAHOB/IAE YXBay, AKOIO JOPYYa€ BifllIOBiTHOMY OpraHy
IPU3HAYUTH aJiBOKATa Ta 3abe3IeynTy jioro NpuOyTTA y 3a3HaveHi B yxBai yac i Micie i y4acri y
KPMMiHaJIbHOMY IIPOBAJI>KEHHI.

Y. 1 cr. 49 KIIK Ykpaian popmynroe mis ClIigdoro cyfai mMpoKi MOXIMBOCTI /IS 3alydeHHs ajBOKa-
Ta 4yepes Te, L0 BBOAUTH OOCTaBMHM KPUMIiHATBHOTO IPOBAKEHHA SK HifICTaBy M IpU3HAYEHHS
3aXIMCHUKA.

Lle e Hoaujeto KMK Ykpaitu, wo nocunaetbes Ha “iHTepecu npasocya-
A" — noHatTa, po3suHyte y npaktuui ECIJ1. Cyaas mMae bpatn Ao yBarm
OYAb-AKI YMHHMKK, AKi YCKNAZHIOKTL 0C00i 3aXuCT BiJ, 00BUHYBAYEHHS Ta
yyacTb Y NpoLEcYanbHUX AifiX Ta CYTTEBO BN/IMBANTb HA PIBHICTb CTOPIH,
| MpU3HaYaTV 3axuMCHUKA Yepe3 cucTeMy OE30mNaTHOI NpaBoBOI A0ONOMOTH,
AKILO0 YYaCTb 3aXMUCHUKA € NOTPIOHOI0 3 OTNSAY HA 00CTABUHYM CNpaBH, HE3a-
NEXHO BiJi baxaHHs MiZ03p0BaHOr0, 00BUHYBAYEHOI0 Ta HE 0OMEXyYuCh
obcTaBuHamu, 3a3HayeHumy y cr. 52 KIMK Ykpainu'™.

139/ KIIK Ykpainn , u. 1 ct. 20.
140/ Tam camo, 4. 2 cT. 20.
141/ Tam camo, 4. 3 cT. 20 .

142/ HaykoBo-mpakTu4Huii KoMeHTap 10 KpuMiHanbHOrO IpoliecyanbHOTO KofieKCy Ykpainm Bif 13 kBiTHa 2012 p. / 3a pen. O.A.banuyka,
P.O. Kyit6ian, M.I. XaBpomnioka. X.: ®akrop, 2013. C.169.

143/ Tam camo. C. 171.
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Cniayi cyaai:

“Uu ¢ y Bac MOXNMBICTb i3nyHO
peasibHo nepeBipaTH, uu byB
3aXMCHUK A0 LbOrO (A0 po3rnaay
y cyai)? — Jlnwe 3anutatn

y Nigo3ptoBaHoro”.

Tpe6a 3a3HaunTy, mo y srafaHomy [lopsanky iHpopM yBaHHA IIeHT-
piB 3 HaJlaHH: 6€30I/IaTHOI BTOPMHHOI IIPaBOBOI OIIOMOTY IIPO BU-
HaJIKM 3aTPYIMaHHA, aIMiHICTPAaTUBHOTO apemTy ab0 3aCTOCYBaHHA
3alI0ODKHOTO 3aXOy Y BUIVIAZL TPMMAaHHA IIifi BapTow'* — cymas
i cmipumit cyaasa okpeMo He 3TafiyloTbcsl K Cy0 ekt iHpopMyBaH-
HA i, BIINIOBiAHO, HA IpaKTUIi afMiHiCTpaTOpaMy CUCTEMMU, AK 1

IHINMMM YYaCHUMKAMM CUCTEeMM KPUMIiHA/IbHOI IOCTUIiI, TaKa PO/b

CIIYOro CYAAi He 3aBX/AM CIIPUIIMAETHCA.
“Kopexc He MicTUTD YiTKOrO

anropuT™y Aiik Ha BUNAJ0K BopHouac cepen BimoMocTelt, sAKi mopaoThea cy6’ektoM iHdopMy-

HEeoOXiZHOCTi 3a/yYeHHs! 3aXMCHMUKA, BaHHJA, € “JlaTa BMHECEHH: II0OCTAHOBM IIPO 3aCTOCYBAHHA aIMiHICT-

AKULO /0T0 HE byno sanyyexo PaTMBHOTO apemTy (IIOCTAHOB/ICHHA YXBaIM IPO OOpaHHA 3aIo-

CIAYUM". 61>KHOTO 3aX0ly Y BUIJIAZ1 TPMMaHHA IIiJ BapTOIO), HalIMEHYBaHHA
cyny Ta/abo mpisBuimie Ta iHiniamu cympgi, 1o BMHIC IIOCTaHOBY

“Cnigumit cyazs Moxe 3abesneyuty (IOCTaHOBUB yXBasly) Y BiAIOBigHMX BUMagKax '+,

peanisaujito npaBa Ha 3aXucT B . i . ) )

MEXXaX Toi MpOLLecyasnbHoi Aii, 3 Ky HixaBo, 1[0 Mif 4Yac CHiZIKyBaHHA i3 caMUMMU CAifIUMU CyOAAMMI,

BiANOBiAAE cnifumii cyaas”. MPpaBO Ha 3aXMCT 3raiyBajioCsd B OCTAaHHIO YepTy cepen IHIINX IIpas,

3 AKMMU BOHM CTMKAIOTBCA y CBOIT po6oti. [eski cymmi Takox
BKasasnu, o, Ha ixHwo gyMky, KIIK Ykpainu Hagae mocuTbh Majo
MOXX/IMBOCTEN Ta iHCTPYMEHTIB IJIA CIifYOTO CYAZi, CIPAMOBAHUX
Ha 3abe3neyeHH: ITpaBa Ha 3aXWCT y pasi morpebm.

Y nojanblunx po3ainax M1 binbi AeTanbHo po3rnsHeMo 0cobanBocTi 3abe3-
MEYEHHS CAiZYMM CYAJEH0 NpaBa Ha 3aXUCT Y KPUMiHANbHOMY NPOBaJ)KEHH.

4.4.2

CBocyacHicTh 3abe3neyeHHs npaBa Ha 3axucT

3a0esnedyeHHs PaHHBOIO JOCTYNy [0 aIBOKaTa € KIIOYOBUM CTaHJAAPTOM, Ha SIKUII HEOZHOPAa3OBO
sBepraB yBary €CIIJI npu posrisaxi cnpas y kKoutekcTi ct. 6 €KIIJL. VMoro 3micT monsrae B Tomy, 1o
nijo3proBaHOMY Mae OyTy 3abesneyeHa MOX/IMBICTb NOCIIIKYBATHCh 3 aIBOKATOM 0 OY/b-sIKOTO TOIIN-
Ty noninieo. [leranpro ueit crangapt €CIUI getanpHo onucas y pimensi “Cangys nporu Typedunsn™:

95 “Crania po3cniayBaHHa 0co6/MBO BaXnuBa AN MiATOTOBKM CYA0BOr0 PO3INSAY KPUMIHANbHOI cnpasi,

OCKiNbKV OTPMMaHi Ha LA CTaAil J0Ka3W BU3HAYATb Ti paMKK, B IKUX HA CYAi PO3rNSAaTUMETLCS Npe aB-

neHe o6BuHyBayeHHs 146. ECIJT Takox Big3HayaB “0c00/MBY Bpas/nMBICTb 00BMHYBAYEHOTD HA PaHHIX

eTanax npoBa)KEHHA, KONW BiH 0JHOYACHO MOCTAE Nepej CTPECOBOK CHUTYaLiew i AeAani CKAaHiWuM
KPUMiHaNbHNAM 3aKOHOAABCTBOM™ ™,

144/ Iopspok iHpOpMyBaHHs LeHTPIiB 3 HaJlaHHA 6e30IIATHOI BTOPMHHOI IIPABOBOI JOIOMOTH IIPO BUIIA/IKI 3aTPUMAHH, aIMiHICTPATUBHOTO
apernTy abo 3aCTOCYBaHH:A 3aII001KHOTO 3aX0Ay y BUITIAAL TPMMAHHS T1iff BAPTOI0, 3aTBEP/pKeH it mocTaHoBoo Kabinety MinicTpis Ykpaiuu Biz
28 rpynua 2011 p. Ne 1363.

145/ Tam camo.
146/ Pimenns ECIUI y cripasi “Canpys nporu Typeuunnn” (Salduz v. Turkey) Bix 27 mucronaza 2008 p., 1. 54.
147/ Pimenns €CIUI y ciipasi “Heunnopyk Ta Monkano nporu Ykpainu” (Nechiporuk and Yonkalo v Ukraine) iz 21 kBiTHs 2011 p., 11. 262.
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Jing Toro, 1,06 npaBo Ha cnpaBeAsMBKIA CYA0BUA PO3INISZ 3aMWAN0Ch AOCTATHBO NPAKTUYHUM i eEKTUBHUM,
ct. 6 (1) EKIMJ1 Bumarae AocTyny Mif03pioBaHOTO A0 3aXWUCHWKA, SKWA B pasi HEOOXiAHOCTI NPU3HAYAETHCS
JePXXaBoio 10 A0NUTY Nosilier™s,
Y piwenni y cnpasi “Canay3 npotvt Typeyunun” Benuka nanata €CTIJ1 Aiiiwna BUCHOBKY, WO BiACYTHICTb Y
3asABHMKA J0CTYNY A0 aABOKaTa Mij yac nepebyBaHHs nij BapTOW V MOAiLii cTaHOBWNA nopylweHHs cT. 6 (1) i
6(3) (c) EKIJ. Ani nojanblua JonoMora aZiBoKaTa y Mexax be3onnaTHoi npaBoBoi J0NOMOIH, aHi MOX/MBICTb
0CKap)XMTU NOKA3aHHA Nij Yac NOAANbLIOT0 NPOBALKEHHS HE MOINW BUNPABUTW HeA0MiKK, IKIi ManK Micue nig
yac nepebyBaHHs 3asBHUKA Mij, BAPTOH Y NOMILLT™.
Bucnoskn ECIUI y ciipasi Canpysa 6y BinTBOpeHi B 4MC/IeHHNX HacTynHMX pimennax Cymy', koTpi
YTBOPIOIOTb YiTKy Ta IIOCTiJOBHY IPaKTMKY, STiJHO 3 AKOK BMKOPMCTaHHA [OKa3iB, OTPMMAHMX Bif
Ii/J03PI0OBAHOTO IIISIXOM JONNUTY 260 iHIINMX CTiAYMX Aiif 3a BiICyTHOCTI y Hif{03pIOBAaHOrO IPAaBOBOI JI0-
nmomMmorm, — OH}Ia‘IYBaHOI 3 HpI/IBaTHI/IX 11>1<epe}1 a60 OH}Ia‘IYBaHOI ):[ep)I(aBOIO, — CTAaHOBUTD HOPYHIEHHH
cT. 6 EKITIHL

YkpaiHcbKe 3aKOH0JABCTBO Ja€ 3MOrY MOBHICTH0 3a0€3NEYUTH J0TPUMaAHHS
NPUHLMNY PaHHBOTO A0CTYNY A0 aJBOKATa, AKWI BTiNEHWUA yepe3 30008’a-
3aHHS OpraHy, sIKuil 34iiCHMB 3aTpUMaHHs, iHdopMmyBaTh LIeHTp 3 HajaHHS
besonnaTHoi BTOPMHHOI MpaBOBOi J0MOMOrW BiApasy micna (aKTUYHOMO
3aTpUMaHHs 0c06K, a TaKoX 3a0e3neynTH KOHGIAEHLLIHY 3ycTpiy 3 NpU3Ha-
YeHUM a;BOKATOM JI0 NEPLIOTo A0NUTY 0C06K.

CaMme Ha cmiffuoMy Cynfi JIEKUTb BifMOBifa/bHICTh NMepeBipKM JOTPUMAHHA IIi€l rapaHTii 3a7ydeHH:A
3aXMCHMKA Y BUIIQJKY 3aTpUMaHHA ocobu. [Tpu 3xaiiicHeHHI KOHTPONMbHMX (QYHKIIIN 1010 3a0e3nedeHHs
ajBoKaTa 0cobi, cBoOO/a SKOI 0OMeXeHa, CIIAUNIT CYAAs Mae 3BepTaTi 0COOMIBY yBary Ha JOTPMMAHHSA
IPUHINIY PaHHbOTO JOCTYIIY Iii€i 0coOM O 3aXMCHUKA, @ TAKOK BUKOPMCTOBYBATY HaJlaHi 3aKOHO/IaB-
CTBOM HIVMPOKi MOXK/IMBOCTI JI/Is1 3a/Ty4eHHs 3aXMCHMKA Y BUIIA/IKaX, KOJIM BiH He OYB 3a/1y4eHMit 1O TOTO.

B Koutponb yacy 3aTpumaHHs

SIK CBidaTD YMCTIEHH] JOCTIDKEHHA Ta SBITH TPABO3AXMCHUX Opra- Kepishuku uentpis GBNJ;:
Hi3aIiil, MPaKTUKa HEHA/NE)XHOI peecTpallii 3aTpuMaHHs ocobu, T,

BifITIOBiZHO, HENOBiZOMIIEHHA 260 X HECBOEYACHOI'O IIOBiIOM/IEHHA [H]a CTaAll 3aTPUMaHHS 000514,_
LeHTpiB 3 HafjaHHA (€30IUIATHOI BTOPMHHOI MPaBOBOI TOMOMOTH, CAIAYI CYAAI HE BUBHAIOTH B3aranl,

KoM 3aTpuMaHa ocoba, Ko il
NoBiJOMIEHO NPO NiA03pY, KO
JI0CTaBNEHO 0 cyay”.

€ MOBOJi IOIIVMPEHOK B [iA/NbBHOCTI INPaBOOXOPOHHMX OPraHiB
Ykpainu. TakuM 4MHOM, 3pOCTAIOTh PU3UKY MOPYLIEHHS IIpaBa Ha
3aXJCT B YaCTVHI JIOTO CBOEYACHOTO 3a0e3MedeHHs Ta MOX/IMBOCTI
Maty KoHQifeHIiiHy 3ycTpid i3 3axucHukoM. [Ipore, K CBigunTh
IPaKTUKa, CTif4i cyani mpy obpaHHi 3a106KHOTO 3aX0fy 41 po3-
I7IA01 CKapry He 3aBXXJM 3BepTalOTb yBary Ha 4ac 3aTpMMaHHA Ta
CBOEYACHICTD JIOTO IOKYMEHTYBAaHH:A, a TAaKOXX Ha 4Yac 3alydyeHH:
3aXVMCHMKA.

148/ Pimtenns €CIUI y cripasi “Canpys nporu Typeuunnn” (Salduz v. Turkey) Big 27 mucromazma 2008 p., . 54-55.
149/ Tam camo, 1. 58.

150/ ITonaz 100 pimens €CIUI y cipaBax npoTy 6araTbox KpaiH, 3okpema: “bpiocko nporu ®pannii” (Brusco v. France) Bin 14 »xosTHa 2010 p.,
11. 45; “Ilimanprikos npotu Pociricpkoi @epepanii” (Pishchalnikov v. Russia) Bix 24 Bepectst 2009 p., 1. 70, 73, 76, 79, 93; “ITnonka nporu [Tonpui”
(Plonka v. Poland) Bix 316epesus 2009 p., . 35,37,40; “Illabensunk nmpotu Ykpaian™ (Shabelnik v. Ukraine) Big 19 mrororo 2009 p., .53; “Magep
nporu Xopsarii” (Mader v. Croatia) iz 21 yepsnsa 2011 p., m. 149 i 154.

151/ IlpaBo Ha 6€3OHHaTHy MIPaBOBY JOTIOMOTY : ITopafHuK A/1A aIBOKATIB 100 3/i/ICHEHHS 3aXIICTY, TAPAHTOBAHOTO IeP>KaBoIo0 / 3a 3ar. pefl.
C. 3aenp. C. 15.
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Cripui cynai 3a3Havatoth y GoKyc-rpymnax, 1o, K IpaBuUIo, mepe-
BipSIFOTh CTPOKM [JOCTAB/IEHHS Ta IPUYMHU 3BOMIIKAHHS, SKIO TaKi
€, TIpOTe 1ie, SIK MPABWUIO, He BIUIMBAE HA PillleHHs LIO[0 0OpaHH:I
3ano6DKHOro 3axopy. BinmosinHo, i He3abe3leyeHHS CBOEYACHOTO
JOCTYIY [0 MPAaBOBOI JOIOMOTY He € MEePEIIKOLO0 /Ui PO3IIARY
0 CYTi K/IONIOTAaHHA IOA0 0OpaHH:A 3alI00KHOTIO 3aX0fy.

Tpeba 3a3HauynTy, 10 B IPOAHATi30BaHMX IIif] Yac JOCII/PKEHHA YX-
BajIax PO OOpaHHA 3aI06DKHOTO 3aXOy Y BUIVIAMAL TPMMAHHA Mif
BapTOI0 YacTO He MicTwiaacs iHdopMalis npo 3’ ACyBaHHSA CIif4nM
CYA#e0 NUTaHHA JOCTYIy 10 afiBOKATa y BUIIA[Ky 3aTPMMAHHS Ta
peamizanii mpaBa MaTy KoH(ifeHLiiiHe TOOaYeHHs i3 3aXMICHIKOM
[0 Iepuioro fgonury. Lle Moxke cBifumTy 1po Te, o Cifdi cyani He
3aBXIM IPUIUIAIOTD HAJIe)KHY YBary Lijl TapaHTil Ta He BBaXKalOTh
HeoOXigHMM BifobOpakaTu 1o iHpopManio B yxBaji mpu obpaHHi
3aII061KHOTO 3aXOfYy.

Cnigumii cypan: ITig yac dokyc-rpyn 3i crifaumMm CyaaaMm Takox Oyra IIOMITHOIO
pisHa OLjiHKa HACTifIKiB He3a/y4eHHA 3aXMCHUKA Ha eTalli 3aTpu-
Mu po3inszaemMo KnonoTaxHs, ke MaHH# 0co6M. 3arajoM CTifdi CyAAi 3a3HaYaoTh Te, M0 3aXUCHUKY

MoJaHo Ha NiZCTaBi KOHKPETHOI
niao3pu. be3s wjei nigo3pu
KM0onoTaHHs byTM He Moxe. AKwo y
Hac Baja niao3pu (4epes BiACYTHICTb
3aXWUCHMKA), TO MW B PaMKax 1) opHi TOBOPATH IpO Te, IO 3a/Jy4alOTh 3aXMCHMKA, AIOTh 4ac
po3rnsaay KN0noTaHHS He MOXEMo Ha O3HAMIOMJIEHHS i JaJli pO3MIARAIOTh KJIOIOTaHHA IO CYTi;
yeyBati Lo Bazy. 51 6u BigMOBMB ¥ 2)
32/10BOJIEHHI K10noTaHHA".

HepeBaXHO IPUCYTHI y TUX NPOBA/PKEHHAX, Ie y4acTb € 000B A3-
KOBOIO, BOJHOYAC PO3XOJATbCA B OIiHKaX HACifKiB y BUIIaJKax,
AKIO 3aXVCHMK He OYB 3aTydeHnmit:

iHIi — Ipo Te, IO YacTO y TaKMX BUIAJKaX MOXKHAa CTaBUTU
mig cymHiB Bei cmipui aii, mpoBeneni 6e3 3axucHuka, oOrpyH-
TOBAHICTb IiZO3PM Ta, BiTOBiHO, HEMOXX/IMBICTb POSIIARY
KJIOIIOTaHHA IO CYTi.

I IHCTPYMEHTM 3aNy4YEHHA CRIAYMM CYAAEH
3aXMCHMKA Y BUNAAKY 3aTPUMaHHS

Cripgui cynni BUKOPUCTOBYIOTh MeXaHi3M 3a0e3ledeHHs 3aXMCTY 3a IPM3HAYEHHAM 4epes BifIOBimHY
yXBaJly — B pasi AKI0 B 0coOM HeMae 3axycHuKa. BogHovac cratuctuka neHTpiB BBII]] cBigunts, 110
cepel CyO’eKTiB 3BepHEHHS 3a IPU3HAYEHHAM 3aXVICHUKA CTifdi CyAmi 3ailMalOTh BKpail He3HAYHMUI
BIiJICOTOK.

OpHieto 3 NPUYMH HU3bKMX MOKA3HMKIB 1,040 Ge3n0cepeAHbOT0 3BEPHEHHS
cniaumx cyaais Ao uextpis bBIJ € Te, o cuctema beonnatHoi npaBoBoi
JIONOMOTY He PO3INSAAE CAIAYOr0 CYAAN K HANexHoro cyb’ekta ans
3BEPHEHHA NP0 NPU3HAYEHHS 3aXMCHMKA Y Pasi 3aTPUMaHHA 0COOM, Tak
SIK LS npoLieAypa He BPerynboBaHa. Ak Hacniaok, crigyi cyaai aopyyantb
NPOKYPOpY 3a/y4uTV 3aXMCHUKA Y BUNAZKY OO BiACYTHOCTI Nig Yac cyzao-
BOTO PO3INSAY.

SIK IeMOHCTPYE ITONIbOBE JOCTIPKEHH, HailyacTille CIifgdi Cyifi BUKOPUCTOBYIOTh iIHCTPYMEHT 3a/Ty4eH-
HS1 3aXVICHUKA JIs1 YYacTi B OKpeMilt cmimdiit Aii. 3 oHOro 60Ky, 1ie BasK/IMBMUII IHCTPYMEHT 3a0e3HnedeHHs
IIpaBa Ha 3aXVCT, XO4Ya BiH BUSHAYEHNI Y 3aKOHOIaBCTBi AK BUHATKOBUIL.
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Taon. 4.1

Po3noain 3apeectpoBaHux noctaHoB (yxsan) B po3pisi nocag,

ITocama oco6m, fAka BMHECIA TOCTAHOBY/ HOCTAHOBM/IA YXBAITy Y % po migcymky
1 Crigunit 61,1
2 Cyn 35,9
3 IIpokypop 1,3
4 Criganii cypas 1,0
5 Iamre 0,7
6 Pasom 100

Cratuctuka cuctemu BIIJ] cBigumTh mpo CTabinbHY AMHAMIKY 3POCTaHHS YAaCTKM BUKOPUCTAHHS ILIi€l
HOPMU, IOIPY Te, 1[I0 BOHA OIMCAaHa SK TaKa, KA € BUHATKOBUM IHCTPYMEHTOM (AUB TaOI. 4.2).

Tabn. 4.2

Posnogin AopyyeHb, BuAaHux aasokatam cuctemu bI1Jl, 3a BuaamMu HajaHHs

npaBoBOI A0NOMOIU

KinpkicTs gopydenr VY %

3a 2013-2019 pp. B0 HigCyMKy

3aranbHa KiTbKiCTh BUJJAHUX JOPYYEHb PO NPU3HAYeHHA afiBOKaTiB 570399

3 HUX:
3aXVICT 3a IPU3HAYEHHAM 294865 51.69 %
OKpeMa IpouecyaabHa fis 37546 6.58 %
ocobawm, AKi BiIOBITHO [0 MOI0>KeHDb KPUMiHATbHOTO 134792 23.63 %

IIpoLeCya/IbHOTO 3aKOHO/JaBCTBA BBAXKAIOTHCA 3aTPUMaHNIMU

BopHouac afiBOKaTy Ta afMiHiCTpaTOpU CUCTEMU
BIIJI s3asHadaroTh, IO caMe L€l IHCTPYMEHT
YaCTO CTA€ MOXIMBICTIO IUISI 37IOBKMBAaHHSA Ta
YCYHEHH 3aXMCHMKA 3 IIPOLIECY, aJpKe 3a/y4deH-
HA 3aXVCHMKA BiTOyBa€ThCA Y CIIpaBax, Ae y Hif-
3aXMCHOTO BKe Ipalfioe agBokaT. CkIamaerbcA
cuTyanis, kKo (GopManbHO 3aMydeHWi 3axiuc-
HIUK He Ma€ MOXK/IMBOCTI peajlbHO 03HAIOMUTHUCH
i3 MaTepiaamMy CIIpPaBY, BANIPALIIOBATY MTO3UIIiI0
3 KJIiEHTOM Ta 3a6e3meunTyt eeKTUBHMIT 3aXUCT.

KepiBuuku uentpis bBINA:

“B opnili cnpasi Moxe 6yTv npu3HaveHuit ajBoKaT Ha
3aTPUMAHHA, NOTIM CATiAYMIA MOXXE NPUCNATK LLE OAHY
MOCTaHOBY, HiYOr0 HE BKA3YI0uM, Y1 € TaM aZBOKaT,

yu Hemae. Ane TaM € aJiBOKAT 3a NPU3HAYEHHSAM, BiH
MPaLoE i HaBITb HE 3/0raZyeThCs, W0 Y CpaBi AKich Aii
BiA0OyBalThes. A cnigunii aymae: “A 51 3apa3 WBKAEHLKO
nomiHsi”. A Toi 1we MoXe cnifyuit cyaas npucnatm
yxsany”.
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AjBoKatu:

“Qlns cnpowenns. NutaHns Tpeba
BupiwuTy. Tpeba yxsany BuHecTy”.

“3aBaHTaXXeHHSA CYALIB — BEJIMKA
npobnema. 3aBTpa cyaas 3aliHATUI
B iHWMX cnpasax”.

“Konm ctpokw ropatb”.
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AfBOKaTH, TOBOPSAYM IPO NPUYMHU TAaKOTO aKTMBHOTO BMKOPNC-
TaHHA 3a/lyY€HHA 3aXMCHMKA HAa OKpeMy CHifiuy [ilo, 3a3Ha4U/IN
Pi3Hi IpUYMHHA.

HocmimKyoun yxBanu CTAYNX CyAAiB, Tpeba 3a3HA4MTH, L0 IPU
3a/y4eHHi 3aXMCHMKa JI/IA OKPEMOI ITPOLeCyanbHOI il apryMeHTalisg
CYAJi JOCUTh 0OMe)XeHa, BiH IIOCU/IAEThCA Ha HEBiAK/IafHICTD Oy/ib-
AKOI IIPOLeCyabHOI il Ta KEPYETHCA KIOINOTAHHAM IIPOKYpoOpa.

3 yxBasu CIiY0TO CYAAL:

“B cymoBomy 3acifaHHi 6yl0 BCTAaHOB/IEHO, IO 3aXMCHUKU
OCOBA_2 ta OCOBA_3, axux 6ymo npu3HadeHOo 0OBMHYBaYeHO-
My, He HpKOyIM B CyfOBe 3acifjaHHsA, Oy Ha/Ie)KHUM YMHOM I10Bi-
[IOMJIEH IIPO Yac Ta Miclie pO3IIALY KpUMiHa/TbHOTO IPOBaKEHHS.

IIpoxypop 3asABMB KIOIOTAaHHA IPO 3a7y4€HH: iHIIOTO 3aXMCHMKA
3 llenTpy HamaHHA 6e30IUIATHOI BTOPMHHOI IIPaBOBOI JJOIIOMOTU
IJI IIPOBEJEHHs OKPEMOI IIPOLeCyaIbHOI il y4acTi y miir0TOBYO-
MY CYHOBOMY 3acCiflaHHi [/I1 3[1/ICHeHHA 3aXMCTYy OOBMHYBAaYeHOTO
OCODBA_1

OO6BuHyBaYeHMII 3allepedyBaB IIPOTU 3aJOBOJICHHA K/IONOTaHHSA
IIPOKYpOPpa MPO 3a7TydeHHs iHIIOTO 3aXMCHUKA.

3i smicry ¢1.53 KIIK Ykpainyu B6aga€eTbcs, M0 CIifumii, IpOKypop,
CIguMit CyAid 4M Cy[i 3a/y4yaloTh 3aXMCHMKA /i IPOBEJEHHA
OKpeMoi IpolecyanbHOI Ail B HOPsAKY, mepesbadeHOMY CT. 49
KIIK Vkpaiun, BUKTIOYHO Y BMUIAJKAX, KOMU € IOTpeba y mpose-
IEHHI HEBiK/IaJIHOI IpOLieCya/JbHOI [Jil 3a y4acTIO 3aXJMCHMKA, a
3aBYACHO IMOBiJOMJIEHMII 3aXMCHUK He MOXe HpUOyTH /I y4acTi
y IpOBefleHHi IpoliecyasbHOI Aii 4m 3abe3meunTy y4acTb iHIIOro
3axMCHMKa abo AKIIO i JO3PIOBaHMNIA, 06BMHyBaqu1/H71 BUSBUB
6a)kaHHA, a/e Ie He BCTUT 3aMyIUTH 3aXMCHMKA abo mpubyTTA
06paHOro 3aXVMCHIMKA HEMOXKTIVBE.

3 omAgy Ha BMKIaJeHe, BPAaxXOBYIOUM, ILIO 3aXMCHUKU OYIU
HAJIOKHMM 4YVHOM IOBilOMJIeHi, ajle He 3'ABWIMCA Y IirOTOBYE
Cy[oBe 3aciflaHHs, KOJeTisA CYANiB BBaKa€ 3a HeOOXifjHe 3aMydnTy
3aXJVICHUKA YIS IIPOBEIEHHs OKPEMOI IIPOLeCya/lbHOI il Ta Jopy-
gyt PerionansHomy LleHTpy 3 HagaHHSA 0€30IIaATHOI BTOPMHHOI
IpaBoBOI formoMory y JIyraHchKiil 06/7acTi IpM3HAYMTY afBOKaTa
st 3aiticHeHHs 3axucTy o6BuHyBadeHoro OCOBA_1.

3amepeuenns: o6sunyBadeHoro OCOBA_1 mono 3amydeHHs
3axucHuKa 3 LleHTpy HafjaHHs 6e30IUIaTHOI BTOPMHHOI IPaBOBOI
[OIIOMOTIM, KOJIETisA CYAJiiB He MOXKe IIPUITHATY 10 YBaru 3 BUIIEHA-
BEJEHMX IIiJCTaB .

4.4.3

3abe3neyeHHa epeKTUBHOCTI 3aXUCTY

Y KpMMiHaNIbHOMY NPOBaA)KEHHI

3ara/bHOBM3HAHUM IIIXOZOM € HEBTPYYaHHA JAepXaBM B poOOTy afBOKara, SKWUil HANIEXUTb JO
caMoBpsHOI mpocdecii. BogHouac € 06cTaBuHy, 3a AKX 3a6e3HedeHHs eeKTUBHOTO 3aXUCTY € OYEBU/J-
HOIO BiJITIOBifja/IbHICTIO fepKaBMu i ceporo iHTepecy CYyLOBOr0 KOHTPOIIIO.

[ Toro, 106 BUKOHATK 3000B’s13aHHS I10[0 HaflaHHA e(DeKTUBHOI MPaBOBOI JOIIOMOIH, AepXKaBi He-
[OCTATHBO IPOCTO IPU3HAYUTI OOBMHYBAYE€HOMY a[jBOKaTa. SIKIO Mpr3Ha4YeHWiT affBOKAT He B 3MO3i
3abe3neunTy epeKTUBHE MPEACTABHUIITBO i Ile € OYeBUIHMUM a00 HOBOAUTHCS O BiffoMa fIep>KaBu, TO
Iiep>kaBa 3000B’s13aHa BTPYTUTUCH i BUIIpaBUTK cTaHOBUIIe. [leit mpuHIMI 6YB BCTAHOBIEHWIT Y CIIPaBi
“Kamacincki nporu ABctpii” >

I;] ~ “JlepxaBa He MOXe HECTM BiANOBiZanbHiCTb 32 KOXXEH HeJoniK 3 OOKYy aJBOKaTa, NPU3HAYEHOTO B LiNAX

‘ besonnatHoi npaBoBoi AonoMoru... HesanexHictb npaBHMY0i Npodecii BiJ, AepXXaBn 03Hayae, WO 3AiiCHEHHS
3aXMCTY € NPeporaTBOi0 00BMHYBAYEHOTO i 10T aJBOKATA, HE3AE)XHO BiZ TOTO, Y4 aJBOKAT NPU3HAYEHMII B
pamKkax be3onnatHoi npaBoBoi JonoMory abo oro NOCAYIM oNNaYyHTLEA 3 NPUBATHUX JXkepen. Cya 3rofeH 3
Komicieto, w0 ynoBHoBa)XXeHi HaLjioHanbHi oprann 30608’a3aHi BianoBiAHo A0 cT. 6, (3) (C) BTPYYaTUCh TiNbKM
TOAj, KON He3AaTHICTb NPU3HAYEHOT0 a/iBOKaTa 3abe3neynTi edeKTMBHE NPeACTABHULITBO € 0YEBUAHOK abo
JI0BOAMUTBLCS /0 IXHBOTO BilOMa B AKMIACH iHWMIA cNoCio”™%,

Y cutyanisfx, Koy He3AaTHICTb MIPU3HAYEHOTrO ajBOKaTa e(h)eKTMBHO 3/1/ICHIOBATI 3aXUCT € 00 €EKTUBHO
OYeBMHON, OOBMHYBAa4YeHMII He MYCUTb CaM IOfaBaTy BilNOBifHi ckapru abo ImpuBepTaTy JO I[HOTO
yBary oprauiB fiepxaBu. ¥ crpasi “CaniHo mporu Itanii” HalioHanbHI Cyfyu Ipu3Ha4yamyu 3asBHUKOBI
HOBMX 3aXVICHUKIiB Ha KO>)KHOMY C/TyXaHHi, IKi He TOTYBaIMCh IO y4acTi y C/IyXaHHi Ta 6yam He3HaitoMi
3 itoro cipasoro. ECITJI mocTaHOBMB, 110 HAI[iOHATBHUI CYJ He 3Mir 3abe3meunTy eeKTUBHMII 3aXICT,
XOuYa 3asABHUK He CKap)KMBCS Ha CUTYaLilo 10 cyAy abo cBoiM agBokaram'™.

Komiter OOH 3 npas nmiopuHu B pitienHi y crnpasi “Bopucenko mporu Yropupyam” IOCTaHOBUB IOPY-
meHHA cT. 14 (3) MIIITIII, ockinbky afBOKAT He 3’ABMBCSA HA JOIMNT 3asABHMKA Ta HA CIyXaHHA IIONO
Jioro yTpuMaHHs Iifi BapToro. KomiteT 3a3HaumB, 110 Jep)kaBa Mycuia 3abe3nednTi, o6 npecTaBHU-
LTBO Mao epeKTUBHMIT XapaKTep'™.

Buxopsium 3 Takoro po3yMiHHs 3abesnedyeHHs e(peKTMBHOTO 3aXMCTY Ta HIPUPOAU CYHZOBOTO KOHTPO-
o0 32 3abe3Ne4eHHAM IIpaB JIOAVHN y KPUMiHAJTbHOMY IIPOBA/KeHHI, CIiAYMil CyAls B MeXax CBOIX
[IOBHOB@)KeHb MaB OU 3BepTaTM yBary Ha CyM/IIHHICTh aJlBOKAaTa Ta Ha Te, HACKIIBKM 3aXMCT Y MeXKax
KPUMiHa/IbHOTO TIPOBA/PKEHHS € pealbHNM Ta eeKTUBHIM.

Hacamnepez cnigyuit cyaan Moxe pearyBatu Ha HeZl00POCOBiCHE 3AiiCHEH-
HA 3aXUCTY, iHiLLilOBaBIIM Ha OYAb-SKOMY eTani NpuU3HaYeHHs ajBoKata, fiK
Lie OnMCaHO paHille, Kepyunch HeobXiaHicTio 3abe3neyeHHs edeKTMBHOM
3aXMCTY TOAi, KON LIbOT0 BUMArakTh iHTEpecH nNpaBocyaas.

152/ IlpaBo Ha GesonnaTHy MIpaBOBY JOTOMOTy : IIopagHNK 171 afIBOKATIB 100 3/i/ICHEHHS 3aXJICTY, TApAaHTOBAHOTO IeP>KaBoIo / 3a 3ar. pefl.
C. 3aenp. C. 18.

153/ Pintenns €CIUI y cnipasi “Kamacincki mpotu Ascrpii” (Kamasinski v. Austria), iz 19 rpymss 1989 p., 1. 65. Takox aus. pimenns €CITUT y
cripaBax “Aptiko npotu Itanii” (Artico v. Italy) Big 13 TpaBHs 1980 p., 11. 36; “Cannino npotu Itanii” (Sannino v. Italy) Big 27 ksiTHs 2006 p., 11. 49.

.....

155/ Pimenusa €CIII y crpasi “Bopucenko npotu Yropmmun” (Borisenko v. Hungary) Big 14 »xostasa 2002 p. UNCHRC6, UN. Doc. CCPR/
C/76/D/852/1999, g/7.5.
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Cr. 206 KIIK VYkpainu, BM3Hauaiouy pojib CIiA4OTO CyAAi y 3abe3lledeHHi IpaB JTIOVHY, TOBOPUTH
PO MPOAKTUBHY PO/b CYAAI @X JI0 BifK/TafleHHs CIyXaHHS y CIPaBi, AKIIO € HeOOXIAHICTb 3amy4nTu
3aXMCHUKA.

Cr. 324 KIIK Vkpainu nepepbadae MOXIMBICTb MOPYLIEHHS CY[OM IMTAHHA IPO BillOBija/IbHICTD
a/IBOKaTa, AKIO IPUYMHA JIOTO HEpUOYTTA B CyOBE 3aCiJaHHA He € MOoBaXXHOMW. Lle ofHa 3 MOX/IMBUX
¢dbopM pearyBaHHA Cy//i Ha HeOOPOCOBICHY NMOBEAIHKY afIBOKATA.

3akoH Ykpaiku “lpo apBokatypy i aJBOKATCbKy AifNbHICTL” HE 00MeXye Kono cy6’eKTiB, AKi MOXYTb
iHiLjitoBaTM NUTaHHA NpO AMCLMNNIHApHY BiANoBiAaNbHICTb aaBokaTta: “1. MpaBo Ha 3BEPHEHHS A0 KBasi-
dikaviliHo-aucumMnniHapHoi KoMicii aZBoKaTypu i3 3asiBol0 (CKaprow) W00 NOBEAIHKM aJBOKATa, IKa MOXE
OyTv nmiAcTaBow ANA AMCLMNNIHAPHOI BiANOBiAANbHOCTI, MAE KOXEH, KOMY BiZloMi haKTH TaKoi noBeAiHKu”
(cT. 36 3aKoHy).

)

ITig yac ¢oxyc-rpyn cmifdi cynni 3a3Hayamy, 10 YacTO 3BEPTAIOTh yBary Ha SAKiCTb 3aXUCTY, BOZHOYAC
HAroJIoIIyBaIy i Ha 0OMeXXeHNX IHCTPYMEHTAX JJIsl pearyBaHH:I.

IIpencraBHuku nentpis BBIIIl sragyBanm, 1o 3ycTpidanuch yXBaau CHifYUX CYAHiB, AKi CTaBWIM INU-
TaHHA PO 3aMiHy 3aXMCHMKA Yepe3 HesAKiCHY IIpaBoBy fonomory. IIpore yyacHMKY Ipolecy cXomATbCs
Ha JyMlli, [0 BaX/IMBUM iHCTPYMEHTOM € MOXX/IMBICTb 3BepHeHH: cyafiB no KIJKA, i B TakoMy BUnagky
CYAAi MaloThb BUKOPMCTOBYBATU caMe J10ro.

Cratuctuka KJIKA (zuB. Tabm. 4.3) cBigunTh IpO Te, 1O CYAAL BCe K KOPUCTYIOTBCS LMM iHCTPYMEH-
toM. Bapro popmaty, mo BKJJKA He Beme okpemoro o6iiky ckapr came CIifuMx CyAjiB, TOMy HaBefieHa
CTaTUCTHKA MOXKE CBilUMTU PO aKTUBHICTD CY[AiBCHKOTO KOPIYCY 3arajioM y IMTaHHAX pearyBaHHA Ha
PiBEHD 3aXUCTy y MPOBaIPKEHHAX.

Tabn. 4.3
Kinbkictb ckapr, noaauux cyaaamu a0 KJ1KA perionis

Ilepion HagxomkeHHs ckapru (1 Ta 2 KB.)

Perion
2017 2018 2019
1 JJHinponeTpoBcbka 06/1acTh 50 23 15
2 XMenbHULIbKA 00/1aCTh 3 2 3
3 M. KuiB 3 8 4
4 CyMmcpKa 067macTb 12 10 7

Omxe, Npu OLiHIOBAHHI eEKTUBHOCTI Ta PEAILHOCTI 3aXUCTY Y KPUMIHANbHO-
My NpoBaJ)KeHHi, 0e3yMoBHO, BaXXKo copMyBaTy YiTKi Kputepii. BoaHoyac
ponb CNiAYOro CyAAi AIKpa3 i MONArae y WUPOKIiA OLLHL 00CTaBUH cnpaBu,
CTAHOBUIL,A NiZO3POBAHOIO i CYMAIHHOCTI a/iBOKATa NPU 3AIMCHEHHA 3aXUCTY
3 TUM, 00 Liei 3axucT byB peanbHUM, @ He HOMiHANbHUM.
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B Hapanuga cTopoHi 3axucty MoXMBOCTEH
ANA 3]iHCHEHHA epeKTUBHOIO 3aXucTy

[Ipu aHanmizi mpakTuky po6OTH CIifdoro cypni Oyma BMUsB/IeHA TeH[EHIIif, sKa 4acTO BIUIMBAE Ha
MOX/UBICTh eeKTUBHO 3MIiliCHIOBATM 3aXUCHUKY CBOi GyHKIi. ViieTbcss mpo MOXIMBOCTI CTOpOHM
3aXJICTy 3BE€PTATUCh 3 KJIOMOTAHHAMM JO CIif4Ooro Cymii. Fk mpasBmiio, Ha NpaKTHUILi LI MOXX/IMBOCTI
OinbII 0OMEXXeHi y CTOPOHU 3aXUCTY, HIX y CTOPOHM OOBMHYBa4eHH:A, 0COOMMBO SAKIIO WAeThCA PO
BUXigHi AHi. CHrifduMn cyggaMu B IPiOPUTETHOMY MOPALKY PO3INAGAIOTbCA KIONOTaHHA CTOPOHU
06BUHYBadeHH:A. KJIIOIOTaHHS X CTOPOHM 3aXIUCTY YaCTO PO3I/IARAIOTHCS 3a 3a/IMIIKOBYM IIPYHIIAIIOM.

Cninyi cyaai:

“Y Hac Ha BuXiaHi AHi nepeabayeHo, L0 PO3rNAAANTH TiNbKK TEPMiHOBI KnonoTaHHs. MepeBaxHo obwyku. CtopoHa 3axucty 3
TaKUMK KNOMOTaHHAMM He MOXE 3BepTaTUCh”.

“TepMiHOBMMY KNONOTAHHAMM BBAXAKTLCA Ti, AKi N0JAE CTOPOHA 06BMHYBaYeHHA? — [lepeBaxHo TaK”.

“Y Hac B3arani He Bperynb0BaHa AiANbHICTL CMiAYMX CYAAIB N03a MexXamu poboyoro yacy. Bu nutacte, un 3epranThesa
3aXMCHUKW. BoHu, K i npoKypopK, MOXYTb 3BepTaTuch. A BY NUTAETe: a K NONAAAlTh KAOMOTAaHHS CTOPOHU 00BMHYBAYEHHS Y
BUXiZIHi Ta CBATKOBI AHi A0 cyAAiB? [13BiHOK ronoBi cyay — BuiiTu. | cyaas Buxoauts”.

“Cnpaa B TOMY, 1110 HiZie HEMaE HOPM, sIKi 6 3000B’A3yBanK CyA, MpaLLioBaTH i Po3rNAAaTV NEBHi KIONOTaHHA Y BUXiAHi AHi. Lie
aKT Z100poi BoMIi CYAAiB HAa3YCTPiy opraHaM J0CYA0BOTO CAiJCTBA, B MEPLY yepry”.

KepiBuuku uentpis bBIJA:

“KnonotaHHs aaBoKaTiB NPOBECTU AKYCh EKCMEPTU3Y PO3rNAAANTLECS A0BI0”.

A2 BoKatu:

“Yu ¢ siKacb npobnema 3 poboToo y BUXiAHI AHI Y cnigumx cyaniB? — SAKuio e noTpidHo 3axucTy, Moxe byt npobnema. Akuio
e notpibHo npokypopy, To He byae npobnem”.

“Uacto npu noaaHHi aaBokatamu ckapru no ct. 206, BoHa PO3rNAAAETbCA YXKE NIiCNA NPUIAHATTS PilleHHs no cyTi
KNonotaHHs — nic/is 0bpaHHA 3anobixHoro 3axoay”.

“€ YXBaNN CYAAIB, KOJIM MAWYTb — 3aMiHUTK aZBOKATa, HA AYMKY NiA3aXMCHOTO, aABOKAT HAaZae HeAKiCHY NpaBoBy Jonomory”.

“[T]axi yxsanu 06nikoByeTbCA YMCTO ANd cebe, TOMy W0 HEsAKICHe HajaHHs JonoMoru aJBoKaToM — Le nuTanHs Ao KAK, kyau
CYAAA MOXE 3BEPHYTUCh 3 YXBasIok”.

3arajioM MO>KHa KOHCTAaTyBaTH, IO CIiA4i CyAni He HafTo 6ayaTh CBOI POJb Y 3abe3nedeHHi epeKTuB-
HOTO 3aXJCTY Ta BiJ3HAYAIOTh Bi/ICYTHICTh peanbHUX poOOUYNX MeXaHi3MiB IJIs pearyBaHHsS y BUIA[KY,
SAKIO, Ha iXHIO [YMKY, 3aXUCT He € epektuBHUM. [IpoTe € i Bumagkm, ki iMOCTPYyIOTh IPOAKTUBHICTD
CIigygoro cypai y 3abesnedeHHi Ha/leXKHUX YMOB [y POOOTY 3aXMCHUKA Y KPUMiHaIbHOMY IIPOBaJKEeHHi.
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I3 yxBanu crigyoro cyapi:

ApBoxar IBanoB IBaH, w0 fie Ha mifcTaBi JOpydeHHs PerioHabHOrO ILEHTPY 3 HafaHHsS 0e30IUIATHOI
BTOPMHHOI IIPAaBOBOI [OIIOMOIY, IOBiJOMUB IIPO 3MIi/iICHEHHS Ha HbOI'O TUCKY 3 METOK BUIITU 3 IIPOLECY
apBokatoM OCODA_4, Axnit 3B’3yBaBCs 3 afBOKAaTOM Telle(pOHHMM 3B’SI3KOM, a TaKOXK B IlepepBax MK
3aciganHAMMU — agBokaToM OCOBA_5. BkasaHi OBioM/IeHHA BHECEH] IO )XyPHa/Iy CY[JOBUX 3aci/jaHb.

Ockinpku BucnoBneHa 3axucHukoM IBanoBuM I. I. indopmaris Moxke CBifunTy po HaMaraHHs BKa3aHMUX
oci6 mepemkonTy 3aXUCHNUKY IBaHOBY L. L. y 3piiicHeHHi IpaBOMipHOI Ais/IPHOCTI 3aXMCHNKA 110 HAJaHHIO
IIPaBOBOI JOIIOMOT'M, IIOPYIINTI BCTAHOBJIEH] cT. 23 3akony Ykpainu “IIpo agBOKaTypy Ta afiBOKaTCbKY Hi-
SUIBHICTD” TapaHTil BiA/IBHOCT] 3aXUCHYIKA, TOOTO IIPO HAasABHICTb O3HAK 3JI0YMHY, IIepefdadeHoro 4. 1 ct. 397
KK Vkpainn, BBaxkaio HeoOXiTHUM 3adikcyBaTu BKazaHy 3asABy IBaHosa I. I. Ta nopyunru TonosHOMYy crifi-
yoMy ymnpasninHio HarjionanbHoi nominii Ykpainu mpoBecTy mepeBipKy BkasaHol iHpopMaluil B IOPSALKY,
nepenbadenomy posginom III KpyuminanbHoro nporecyaabHOro Kopekcy YKpainm'.

4.4.4

3abe3neyeHHs A0CTATHLOIO Yacy
ANS NiATOTOBKYU 3aXMCTY

[Topsig i3 mpaBoM 3axuiiaty cebe 0cob6mCTO a60 3a IMOCEPEIHMITBOM CBOro 3axmcHuka B map. 3 (b) i (c)
cT. 6 EKIIJI HaronomeHoro TakoX Ha MpaBi KOYKHOTO OOBMHYBAYEHOTO MATU Yac Ta MOXIMBOCTI JJIA
MiJrOTOBKM CBOTO 3aXMCTY.

IIpouenypy 3amy4eHHA 3aXMCHUKA Y KpMMiHaJTbHOMY IIPOBAJKEHHI Ta PONb Yy Hill CIiJ4Oro Cyami Mu
IeTabHO PO3ITIAHYIN Y MEpLIOMY IiJIYHKTI I[bOTO Mifpo3finy. Terep 3BepHeMO yBary Ha OKpeMo BU-
Jli/leHni1 KOMIIOHEHT TIpaBa Ha IIPaBOBY JOIIOMOTY, TAaKMI K “MaTy 4ac Ta MOX/IMBOCTI I/IA MiATOTOBKM
CBOTO 3aXVCTY .

Okpemum acnexkToM 3abe3neyeHHs Lboro Npasa € A0CTATHIN Yac ANA CRiNKY-
BaHHA 3 a|BOKATOM i 3a0€3NeYEHHS KOHQIAEHLIAHOCTI TAKOr0 CMiNKYBaHHS.

CrocoBHO nuTaHHsA 1po goctarHicTb yacy ECIIJI BBaxae, 1110 TOIL 4ac, AKMUIL € JOCTATHIM I/ OTpUMaH-
HA MPaBOBOI JOIOMOIHU IiJi Yac JOCYHOBOrO pO3CIilyBaHHS, MAa€ BU3HAYATUCh Ha OCHOBiI KOHKPETHUX
o6cTaByH cripaBu. Y pimenHi y crpasi “borymin nmporu Iopryranii” €CITJI 3a3Haums, mwo 1i 06cTaBUHN
BKJIIOYAIOTh CK/IQJHICTD CIIpaBi Ta CyBOPICTb MOXK/IMBOTO ITOKapaHH:' .

Komiter OOH 3 npaB nmopyHu DiATBEpAUB CTAaHAAPT, 10 “Te, IIJ0 BBAXKAETHCA LOCTATHIM 4acoM’, 3ajie-
JKUTD Bifj 06cTaBMH KOXHOI cripaBi’, sikuit 3actocyBaB ECIIJL. 3okpeMa, y cipasi “Acrton JliTTn npotn
SAmaitkn” KomiteT BcTaHOBUB mopyuieHHs cT. 14 (3) (6) MIITTIII na Tiit migcTasi, 10 Ha JOCYAOBOMY
eTami 0OBMHYBaYeHOMY ZO3BOJIVJIM MOPAAMUTICh 3 a/JBOKATOM JIMIIE MiBrOAMHN'Y. AHAJIOTiYHO Y cIpasi
“Pip mpotu SIMaiiku’, Konu 0OBMHYBadeHNI! yIepiiie 3yCTPiBCs 3i CBOIM aJJBOKATOM 3@ 1eCATb XBWINH 10
MOYaTKy CY[OBOTO CTyXaHHA cripaBu'>.

156/ 3abe3nedeHHst pAHHBOIO JOCTYITY A0 IPABOBOI 0OMOMOTY : [TOpajfHMK 151 a[IBOKATIB 1010 3[1/ICHEHHS 3aXMCTY rAPAaHTOBAHOTO [€P>KABOI0.
3rapana npaus. C. 19.

157/ Tam camo.
158/ Tam camo.
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HesabeaneyenHs JepXaBow A0CTaTHLOIO Yacy i MOX/MBO-
cTed AN NiArOTOBKM 0QilliiHO NPU3HAYEHOTO a/iBOKaTa AN
3axucty y cnpasi nopywye cr. 6 (3) EKIMJ1. Y cnpasi “borymin
npotv [lopTyrani” 3asBHMKA NpeACTaBAAB NPU3HAYEHUN
aJIBOKAT, AIKWA Y NpOLECi HALiOHANbHOTO NPOBAJAXEHHS
He BJABCA A0 XOAHUX Jiil, OKPiM BHECEHHS KJIONOTAHHS
Npo 3BiNILHEHHS WOT0 Bif y4acTi B cnpaBi 3a TpW AHi A0 ii
C/yXaHHs Y cyai. Y AeHb cyay 3asBHUKOBi OYB NPU3HAYEHMIA
iHWWA aABOKAT, AKWA MaB TibKK 5 roAUH ANA 03HANOM-
neHns 3 marepianamu cnpasu. ECIJ1 noctaHosus, wo B
pa3i 04eBMAHOCTi NPo6NEM 3 PUANYHUM NPEACTABHULITBOM
CyAW MalTb B3TW Ha cebe iHiliaTMBY Ta Po3B’A3aTH TaKy
npobneMy, Hanpuknaj NEpeHECEHHAM CYXaHHA cnpasy,
w06 Aatv 3Mory HoBOMY MpPM3HAYEHOMY aJBOKATy 03Hali0-
MUTUCb 3 MaTepianamu cnpasm'®,

BusHavaroun 3aranbHi 00OB’A3KM CIigyoro Cypni I1jono
saxucry npas moannn, KIIK Ykpainu Hajiae none g puc-
Kpenii Ciauoro cyani y nuTaHHAX 3abe3NeyeHHA IpaBa Ha
3aXMCT, y TOMY YUCIi I[OfJ0 OLIiHIOBaHHA JOCTAaTHHOTO 4acy
IS MiATOTOBKM 3axucTy. Tomy, Kepyrodmchb iHTepecamm
IPaBOCYAiA Ta HeoOXifHicTIO 3abe3neyeHHs e(heKTUBHOTO
3aXUCTY, CHiYMil CYAAsA MaB Oy 3BepTaTy yBary He JIyliie
Ha GaKTUYHY IPUCYTHICTD/BiICYTHICTD ajBOKATa, a TAKOX
Ha JI0ro peajibHi MOXXIMBOCTI HiATOTYBaTUCH IO 3aXMCTY,
Ta B pasi BiICYTHOCTI TaKOI MOK/IMBOCTI — BXXMBAaTU 3aX0-
AiB (2K 10 IepeHeCeHHs CIyXaHH:A) [y HAJIeKHOTO 4acy
MiJrOTOBKY O 3aXMCTY.

ToBOpsAYM NpO AOCTATHINA 4Yac I MiATOTOBKM, IOBEPHe-
MOCh JIO aKTyajIbHOI MpOO/IeMy — 3a/lydeHHs 3aXMCHMKA
Io okpeMoi crifgoi aii. Ile HaltmonynApHiluit iHCTpyMeHT
3a/ly4eHHA 3aXMCHMKa CIOifduM cyppero. BomHodac came
BiH MO)Xe M030aB/IATH affBOKaTa MOXKIMBOCTI epeKTUBHO
IiATOTYBATUCh [O 3aXMUCTY KI€HTa, IIPO IO TOBOPATH
pisHi y4aCHMKM KpVMiHA/JIBHOTO IIPOBaJKEHHA.

ITizcymMOBy04M pOJIb CTIAYOro Cyaai y 3abesnedeHHi QpyH-
laMeHTa/IbHOTO IIpaBa — IpaBa Ha 3aXJUCT BiJ 0OBMHYBa-
4eHHs, TpeOa 3a3HAUUTH, L0 YKpaiHCbKe 3aKOHOJIABCTBO
JIOCUTD IIMPOKO BU3HAYA€ MOBHOBAKEHHS CIIi4OTO CY/i,
BUXOJAYYM HacaMIlepef, i3 3arajbHOTO IPU3HAYEHHA Ta
HPMPOAM CYZIOBOTO KOHTPOIO 3a 3abe3leYeHHAM IIpaB
ocobu, cBoboa AKOI 06MeXeHa.

3aKOHOJABCTBO YacTO OIEpPYE 3BMYHMMM A/ Mi>KHAPOf-
HMX CTAQHJapTiB TepMiHaMM, AK-TO “AKIIO TOTO BYMAraioTb
00CTaBMHU CIIPaBy’, TUM CaMVM CTBOPIOIOYN MOX/IMBOCTI
IVl BUKOPVCTAHHA PI3HMX IHCTPYMEHTIB 3abesnedeHHs
LIbOTO IIpaBa.

159/ Pimennsa €CIUI y ciipasi “Borymin nporu Iopryranii” (Bogumil v. Portugal)
Big 07 »xoBTHA 2008 p., 1. 27, 49.

KepiBuuku uentpis bBIJ:

“Jlaitte aaBoKaTa Ana OKpemoi
NPOLLECYanbHOI Ail — i HaBiTb HE MUIWYT,
KNI aJBOKAT B cNpasi. | WBKAEHBbKO AaliTe,
yepe3 NiBroAuHN".

“(haKTnyHo /AETbCA NP0 NOPYWEHHA Npasa

Ha 3axucT, 60 B HHOTO € a/IBOKAT, Y3r0AKeHa
Nno3nLs, i TYT NPUXOAMTL HOBMIA aJBOKAT Ha
OKpEMY NpoLecyanbHy Ait”.

“Ax npasuno, Koan aABOKaTIB 3aNyyalTh

Ha OKpEMy NpoLecyasbHy Aito, He
3a/10BO/ILHANOTH IXHI NPOXaHHS 03HaHOMUTCA
3i cnpasow”.

AaBokartu:

“Illoao HazaHHs Yyacy ANs 03HAHOMAEHHSA

3 MaTepianamu, npobneM Hemae.
HeobxizHuii yac Ans 03HaifoMNeHHs 3
Matepianamm — Le X NpaBo Ha 3aXMCT.
K0 aaBoKaT NpMbYB A0 NiA3aXMCHOIO

Ha OKpeMy NpoLiecyanbHy i, ioro
noctasunn 0 14,00, a 0 15.00 posrnsg,
cnpasw. [Mia3axuchuii 3asBNse, 10 B HHOTO
He byno MOXNMBOCTI HANEXHUM YMHOM
03HaOMUTHCh 3 MaTepianamm, To cyj, Hajae
TaKy MOXUIMBICTb Y MeXax HaZlaHuX 3aKOHOM
3-x roguH. Jing Toro, 106 03HakOMUTHCD,
UMX 3-X TOAWH J0CTaTHbO, ANA TOTO, 00
BUPOOMTI NO3WLLi | IKOCH BNAMBATY Ha
NpoLLEC — HEAO0CTaTHLO”.
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4.5

NNPABO HA NPUBATHICTb

4.5.1

3aranbHuit orna MhKHapoAHUX
Ta HaWLiOHANLHUX CTaHAapTIB
100 NPaBa Ha NPUBATHICTDb

IIpaBo Ha NPMBATHICTb € OFHMM 3 OCHOBOIIOJIOKHMX IIPaB JTIOAM-
HU, NIPO WO CBiYUTDH 110ro 3aKpimieHHA K B OCHOBHOMY 3aKOHi
Ykpainy, Tak i y QyHAaMeHTaTbHUX MDKHapOZHUX HOKYMEHTaX
y Tanysi npaB MIOMHM. YBara IbOMYy IpaBy IpPUTINAETbCA B
3aranbHill mekmapanii mpas mMOAMHY, MiDKHapOZHOMY HaKTi Ipo
TPOMAJAHCBKI Ta MOMITHYHI IpaBa, KoHBeHIil PO 3axKcT Ipas
JIIOJIVIHYU Ta OCHOBOIIOJIO>KHVX CBOOO, TOLIO.

3a 3mictoM cT. 8 KoHBeHIii mpo 3axucT Ipas JIOOVHM Ta OCHO-
BONONIOKHMX cBOOOx (manmi KoHBeHINis1) KokeH Mae IpaBo Ha
HOBary JI0 CBOTO IIPMBATHOTIO i CIMEITHOTO XKUTTS, KO CBOTO XXUT/IA
1 KOpeCoHAeH1l.

Opranu AepXxaBHoi B/laZi HE MOXYTb BTPYYaTUCh Y 3AiACHEHHS LbOT0
npaBa, 3a BUHATKOM BUNAJKIB, KOMM BTPYYAHHS 3JIACHIOETLCS 3TiAHO
i3 3aKOHOM i € HEODXiZIHUM Y IEMOKDATUYHOMY CYCMINLCTBI B iHTEPECAX
HallioHanbHOi Ta rPOMAZCLKOI De3neKu Yu eKoHoMiyHoro A06pobyty
KpaiHu, AnA 3anobiraHHA 3aBOPYWIEHHAM YW 3/104MHAM, ANS 3aXUCTY

3/10p0B’sl Y1 Mopani abo AnA 3axucTy nNpas i cB06OA, iHWMX 0Cib.

Y. 1 ct. 8 3aKkpimmoe 06’exTy paBoBoi 0XopoHU abo cdepy rapanriii, a came:
® IIpUBaTHE XXUTTS;

® ciMeliHe JKUTTH;

® KIUTIIO;

® KOpPECIOHJEeHLIid.

Koxny 3 HaBegennx kareropiit €ECIUI T1ymaunTh B aBTOHOMHOMY 3HA4eHHI Ta Haflae MIMPOKe PO3yMiH-
Hf, AKe He 000B’A3KOBO IIOBMHHO CIIiBIIAJIaTV 3 BU3HAYEHHAMN HAIliOHA/JIbHOTO 3aKOHO/IaBCTBA.

95 Hanpuknaa, ECIJ1 3a3Hayae, wo noHatta “xutno”, exute y 4. 1 c1. 8 KoHBeHLii, 0xon/ioe He nuwe XUTIo

‘ npuBatHoi ocobu. Cya Haronowye, wo y cr. 8 Konseruii ¢ppanuysbkor Moo noHaTTa “domicile” Mae wupue
3HaYeHHs, HX NoHATTA “home”, i MoXe oXon/oBaTh, HaNPUKNaZ, NPUMIlLlEHHS, NPU3HAYEH] ANA 3aAHATTS
NiANPUEMHNLILKOK AisNbHiCTI0. BiZnoBiaHo, NOHATTA “XUTN0” MaE TAYMAYUTUC SK TaKe, L0 03HAYAE TAKOX
3apeecTpoBaHi odick KomnaHii, BNaCHMKOM SIKOi € NpuBaTHa 0c00a, Ta 0dick opuanYHOI 0606, dinii ym iHwWi
NPUMIlLLEHHS 219 3aRHATTA NiANPUEMHULIKOI AiNbHICTH, odic aaBoKaTa o',

[Ipupona mpaBa Ha IPUBATHICTH CBifYMTH IO Te, IO BOHO He € aOCOMIOTHUM i MOXXe OyTH 3a IIeB-
HUX YMOB OOMeXxeHe Jiep>KaBolo. Bumajku oOMexeHHs ITpaBa Ha IIPMBATHICTb 3aKpilUleHi B 4. 2 CT. 8
KonBeHIjii i BifoOpakaloTb Tak 3BaHMIl TPUCTYIEHEBMI TeCT [yIf IEePeBIpKM OOIPYHTOBAHOCTI
BTPy4YaHHA B Iie npaBo. OCHOBM LIbOTO TeCTY BUIUIMBAIOTD i3 TEKCTY BiAIIOBifHOI cTaTTi, @ 0COOMMBOCTI
BTPy4YaHH: [iep>KaBM pO3KPUBAIOThCA Kpish mpakTuky €CIIIL.

3okpema, Ang nepesipky, un byno obrpyHTOBaHUM BTPYYaHHs y npaBo Ha npuatHicTb, ECI1J1 nocnisoBHo Aae
BiANOBiAb HA TPU NUTAHHS:

® 4y byno BTpyyaHHs nepesodayeHe 3aKOHOM;
® Y\ IepecniayBano BTPYYaHHS 3aKOHHY (NEriTUMHY) MeTy;
® 4y byno BTPyYaHHS HEOOXiZHUM Yy ZIEMOKPATMYHOMY CYCNiNLCTBI (MponopLjiitum)'e'.,

Taki cdepnu rapanTiit Takox 3Haim BrineHHs y Koncturynii Ykpainu ta Hopmax KIIK Ykpainn. Tak,
30KkpeMa, cT. 32 Konctutynii Ykpainu mepenbavae, 1o HiXTO He MO)Ke 3a3HAaBaTV BTPYYaHHA B JIOTO
ocobucrTe i ciMeliHe >XUTTS, KpiM BUIIAfIKiB, epenbadeHnx Koncturyuieto Ykpainnm.

Konctuyuiiinmit Cya Ykpaiu 38epHyB yBary Ha Te, 110 HEMOX/IMBO BU3HAYUTK aBCOMIOTHO BCi BUAW NOBEAIHKM
di3nyHoi ocobu y chepax ocobucToro Ta CiMEHHOTO XMTTA, OCKINbKK 0COBMCT Ta CiMeiiHi npaBa € YacTUHOW
NPUPOSHNX NPAB JIOAUHM, AIKI HE € BUYEPNHUMM, i PeanisylTbed B Pi3HOMAHITHUX i AMHAMIYHUX BiJHOCUHAX
MaifHOBOT0 Ta HEMAItHOBOTO XapaKTepy, CTOCYHKaX, siBuwWax, noAiax touo. [lpaso Ha npuBatHe Ta CiMeiiHe
XUTTA € 3aCaZHMYOI LiHHICTI0, HE0DXiZHOW ANA NOBHOrO PO3KBITY NIAMHM B JEMOKPaTUYHOMY CYCMiNbCTBI,
Ta Po3rNAAaeThes AK NPaBo i3yHOi 0C0OM HAa ABTOHOMHE DYTTA HE3aNEeXHO BiJ, JEepP)XaBu, OPraHiB MiCLLEBOT0
CaMOBPAAYBAHHS, I0PUANYHMX i Di3YHUX 0Ci6™®2

IIpouec poscnigyBaHHA KpMMiHaJIbHUX IIPAaBONOPYIIEHb 3HAYHOIO MipOI0 TOPKA€ETHCA LIbOTO 3acajHU-
4Oro IpaBa JIOAVHM, BifTaK KpMMiHaJIbHO-IIPOLIECYaJIbHMM 3aKOHOLABCTBOM BCTAHOBJIEHI YiTKi Mexi
Ta YMOBY, 5AKi JO3BOJISIIOTh CTOPOHI OOBMHYBAaYeHHs BTPYYATUCS Y IpUBaTHE XXUTTS ocobu. Kmouosoro
¢irypoto, sika Mae 3[iiICHIOBaTV KOHTPOJIb 32 3aKOHHICTIO TAKOTO BTPYYaHHA, € CITUMIT CYAA.

160/ Pimenns €CIUI y cnpasax “Yanmen nporu Crionydenoro Kopomiscrsa” (Chappell v. The United Kingdom), “Himir; nporu Hiveuunun”

(Golovan v. Ukraine).
161/ [lus., pyis npukiany, 1. 50 pimenus €CIUI y cipasi “Xant nporu Ykpainn” (Hunt v. Ukraine) // http://zakon.rada.gov.ua/laws/show/974_126.

162/ I1. 3.1 pimenna KoncturymniitHoro Cyny Ykpainu Big 20 ciura 2012 p. Ne 2-pn/2012 y cipaBi 3a KOHCTUTYIiTHUM ToFaHHAM JKaIKiBchbKoi
paitorHoi pazy Yepkacbkoi 06/1acTi 1070 0iLifiHOro TIyMadeHHs ON0XKeH b 4. 1, 2 ¢t. 32, u. 2, 3 cr. 34 Koncruryuii Ykpainm.
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4.5.2

Ponb cnigyoro cyani y 3abe3neyeHHi
npaBa Ha NPUBATHICTb

ToBopsAYM PO posnb CAiYOro CyAji B MUMTaHHI JOTPMMaHHA IIpaBa Ha NMPUBATHICTb, 3BEpHEMOCDH [0 TO-
sunii €CITJI, sixa HaM [JeMOHCTpPY€E HeOOXiAHICTb iCHyBaHHs “IHCTUTYTY He3aJIeXKHOTO KOHTpomio . Tak,
€CIUI migxpecioe, o A TOro, 06 HalioHaTbHEe 3aKOHOAABCTBO BiAmoBigano Bumoram KoHBeHIii,
BOHO Ma€ rapaHTyBaT! 3aci6 IIpaBOBOTO 3aXMCTY BiJfj CBaBiIIbHOTO BTPYYaHHA OPraHiB Jiep>KaBHOI BIaju
y IpaBa, rapaHToBaHi KoHBeHIi€. Y nuTaHHAX, AKi CTOCYIOTbCA OCHOBOIIOJIOKHUX IIPaB, HaJlaHHA
IIPaBOBOI AVICKpellii OpraHaM BUKOHABYOI B/Ia/iM Y BUITIAI HeOOMe>KeHIX IIOBHOBa)KeHb Oy/10 6 HecyMic-
HIUM i3 IPMHLIMIIOM BEPXOBEHCTBA NIPaBa, OGHUM 3 OCHOBHMX IIPMHLMNIIIB IEMOKPAaTUIHOTO CYCIi/IbCTBA,
rapanToBaHux KonBeHiie. BifmoBigHO, 3aKOHOABCTBO Ma€ HOCTATHBO YiTKO BM3HAYATV MeXi Takoi
OUCKpelii, HalaHOI KOMIIETEHTHUM OpraHaM BIaju, Ta MOPAJOK ii peasisaril.

HasBHiCTb KOHKPETHUX NpOLLECYANIbHUX TAPaHTili € Y LibOMY KOHTEKCTi Heob-
XiZHot. Te, aKi came rapanTii HeobXigHi, NnpuHaiAMHI neBHOW Mipow byae
3aN1eXaTy BiJl XapaKTepy Ta MacluTabiB TaKoro BTPYYaHH.

Y pisunx kontexkcrax c1. 8 KonseHuil ECIJ1 Haronowysas Ha TOMy, W0 NUTAHHA NP0 3aCTOCYBAHHS NpPEBEH-
TUBHMX 3aX0AiB, IKi BI/IMBAIOTL HA NpaBa JIOANHY, MAE BUPillyBaTUCh B MEXaX NEBHOT0 3MarabHoOro MpoLLecy
nepez He3aneXHUM OPraHoM, [0 MOXXE CBOEYACHO PO3I/ISAHYTYM NiACTaBU ANA NPUIAHATTA PillleHHS Ta BiANOBiAHi
JloKa3n'e,

€CIDI Haro0CcUB Ha TOMY, LI0 y 3B’SI3KY 3 BiICyTHICTIO HA MOMEHT IIOfjill BCTAHOBJICHOI 3aKOHOZIaBCTBOM
npouenypy, sAka 6 sabesnedypana eeKTUBHE 3aTy4eHHs HE3a/IXKHOTO CYJOBOTO OPraHy Ji0 MepeBipKu
3aKOHHOCTI Ta IPOIOPLIHOCTI 3iJICHEHHA OIlEpaTMBHO-PO3IIYKOBUX 3aXOfiB, BTPY4YaHHH He MOXe
BB)XaTUCS CYMICHMM i3 IPMHIVIIOM “BepXOBEHCTBA Ipasa’'®*.

[Tpucrarooun Ha 6iK MO3MLil MO0 HEOOXIKHOCTI CYZOBOrO KOHTPOJIIO IpM HepeBiplii 0OIPyHTOBAaHOCTI
BTPy4YaHHA y IIpaBO Ha IPUBATHICTb Ha CTaflii JOCY[0OBOTO pPO3CIiflyBaHHA, Koncturyuia Ykpainm
HEeBMIIAIKOBO 3aKpinyia BifnoBifHi rapantil (guB. Hanpuknag, ct. 30-31). IIpu 1jpoMy BaXXK/IMBO, 110
BOHU 3Hay noganbumit posButok y KIIK Ykpainnm 2012 p.

Mu Moxemo mobayuty, wWo cneurdika camoro npasa Ha MPUBATHICTL Ta
0C06/MBOCT B 10r0 BTPYYaHHA BUMAraiThb iCHYBaHHA rapaHTiii Ana 0cobu
y BUMAZKY, KOMW TaKke BTPY4YaHHs BiADYBAeTbCA Ha CTajji J0CY0BOTO
po3cniayBaHHs. Tomy came iHCTUTYT CRiAYOro CyAAi MOXe BUCTYNUTH 3ano-
DiXXHMKOM Bij, HEOOIPYHTOBAHOTO BTPYYaHHS B MPaB0 0C00M HA NPUBATHICTb.

Amnarnis nonoxxendb KITK Ykpainu cBiguuTh, o c1igumit Cyaas y cBOIl Ais/IbHOCT] B 6araTboX BUIIafKax
MO)XKe 0OMEXYBaTy IpPaBo, L0 PO3I/sAAaeTbcs (260 6yTy rapaHTOM B IepeBipIli 0OIPYHTOBAHOCTI BTPY-
YaHHS B Take MPaBo), 1le, HAPUKJIAT;

®  TUMYACOBMII HOCTYII O pedell i JOKyMeHTiB (L. 15);

® [IPOHNMKHEHHs 0 >KMUT/IA YY {HIIOTO BONOAIHHA 0cobu (cT. 233);

163/ Pimennsa €CIUI y cnpasi “Koriit nporu Ykpaiun” (Kotiy v. Ukraine) Big 05 6epesns 2015 p., m. 67-68 // http://zakon2.rada.gov.ua/laws/
show/974_a82.

164/ Tus., Hanpuknap, pimnenas ECITI y cripasi “@ynke mpotu Opannii” (Funke v. France) iz 25 mororo 1993 p., . 57, “Bomoxu mpotn Ykpainn”
(Volokhy v. Ukraine) Big 02 mcromaga 2006 p., 1. 54, “3ocumos nporu Yxpaiun” (Zosymov v. Ukraine) Big 07 mumust 2016 p., 1. 61, 62.
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® o6myk (cT. 234);

® 33 neBHuX o6cTaBuH oAy (CT. 237), OTpUMaHHA 3pasKiB A
excriepTnsu (ct. 245); ncuxiarpuyna ekcreprtusa (ct. 509), Ha-
BiTb 0cobucTe 3000B’3aHHA (CT. 179) um iHIMIT 3am00KHMIT
3axifl 3 MOK/IaleHHsAM 000B’s13KiB, nepepbdauennx ct. 194 KITK
YkpaiHu;

® HermacHi cmifgi (posmrykosi) ail (1. 21), Ta meit mepernik He €
BUYEPITHUM.

Baxnugo, w0 BTpyYaHHs y NPaBo HA NPUBATHICTb NOB’A3YEThCS, AK Npa-
BWJI0, 3i 30MPaHHAM J10Ka3iB, @ BXXE A0TPUMAHHS BiANOBIAHOI NpoLeAYpy
iX 30MpaHHs € NpeMETOM CY/0B0r0 po3rnsay. ToMy B NUTaHHi BTPYYaHHS
y Lie MPaBo caMe C/iA4Y0MY CYAJI HAAAETHCA KNHYOBA POSb, SIK CYO’EKTY,
o peanisye QYHKL0 100 NepeBipku 00rpYHTOBAHOCTI BTPYYaHHS Y
npasa JIAMHN HA CTaZil A0CYA0BOT0 PO3CAIAYBAHH.

Cami cmipgyi cyapi nif 4ac mpoBefeHNx Q)OKyc—rpyn 3a3Havajiu, 110
IIOBHOBAXEHHA CJIi[Y0r0 CYAAi HEpO3PMBHO IIOB’AA3aHi 3 BTPy4YaH-
HAM Y cepy 0COOMCTOro XUTTS NIOANHY Ta BITHOCUIN KOHTPOJIb
3a BTPy4YaHHAM Y IIPaBO Ha IPUBATHICTD O OFHOIO 3 IIPiOPUTETIB
y CBOIil po6OTi.

Il OuinoBaHHSA nponopuiiHOCTI BTPYYaHHS
y NpUBaTHE XUTTH

3pilicHIOIOYN TepeBipKy OOIPYHTOBAHOCTI BTPy4YaHHA y IIPaBO Ha
IPUBATHICTh 3 BUKOPUCTAHHAM ‘TPUCTYIIEHEBOTO TECTY , SIK Ipa-
BIJIO, HECK/IA[JHO JIaT! BiANOBigb Ha Iepii /Ba MUTAHHA (3aKOH-
HOCTi BTPy4YaHHs Ta HasBHOCTI JIETiTMMHOI MeTu). AJ)Ke Ha CbO-
rogui HanionanpHui 3akoH (KIIK Ykpaium) saxpinoe BusHadeHy
MpOLIEAYPY TAaKOTO BTPy4YaHHA i HaABHOCTI CyOBOTO KOHTPOJIIO Ha
cTazil JOCYIOBOrO pO3C/IiyBaHHA, a METOK TAaKOrO BTPYYaHHA €
HeoOXiHICTb PO3CITiAyBaHHA KPUMiHa/JIbHNUX IPaBONOPYLIEHD, 11O
MiAIafae I BUHATKM, KOMM [OIYCKAETbCA BTPYYAHHA y IIPABO
ocobm.

HalicknaZHilwmM € NUTaHHA OLLIHIOBAHHA “NPONOPLIAHOCTI” BTPYYaHHS
y NpaBo Ha NpUBATHiCTb (3BaXYBaHHA banaHcy iHTEPECiB NpuUBATHOI
0cobu, 3 0AHOTO DOKY, Ta CycminbCTBA, 3 iHILOO), WO BUMArae Bij,
C/iAY0ro CyaAi BpaxyBaHHS! HU3KM YMHHMKIB i 0BIPYHTYBaHHS CBOrO
piweHHs. pobneMy oLiHIOBAHHA NPONOPLIAHOCTI MOXHA NobayuTk 3
baratbox piwenb ECIJTES,

165/ Pimenns €CIT y cnipasi “Bariesa mpotu Ykpaiun™ (Bagiyeva v. Ukraine) // http://zakon.
rada.gov.ua/laws/show/974_b65?lang=ru.

Cninyi cyaai:

“B THX )Xe TMMYacOBMX J0CTynaX,
B apewTi MaitHa, TaM A0CTaTHbO
YYaCHUKIB TOT0 3acifaHHs:
npoKypopa, caiAyoro i ocobu, B
AKMX Lie MaiiHo BuyYaeThes. He
KOXHa 0c06a X04e BUCTaBNIATH
CBOE 0C0DKCTE XUTTA Ha 3ara.
fAKicb noApobuLL, JOKYMEHTH MOXKE
CTOCYIOTBCA i 0COBUCTOrO XKMTTA.
Baarani cam dakr, wo ug ocoba
AKNMOCH DOKOM Mae BiJIHOWIEHHS
210 AIKOTOCb KPUMiHANbHOrO
npoBaxeHns. Lie 3axuer, ue
BTPYYaHHS B NPUBATHE XHUTTA.

“A Buainue ana cebe Lo Kateropito:
NpaBo Ha NPUBATHICTb, NPaBO Ha
cB0OOZAY V BUI/IAAAI 3aM00iHUX
3axois. [lpuBatHicTb Ta NpaBo Ha
cB06O0AY, Y MEHe BOHM 3aBX/M AK
npioputeTy, i A9 cNigyoro cyaai
OCHOBHi".
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OpuyM i3 mpuksIafiB, KU OU IPOJEMOHCTPYBAB OCOOMMBOCTI OLIiHIOBAHHSA NIPONOPILIIHOCTI BTPyYaH-
Hs y IPaBoO 0COOU Ha IPUBATHICTD, € cripaBa “Kotiit mpotu Ykpainm™ ',

Y 1uboMy BMIIA[IKy BTPYYaHHA Yy IPaBO 0CcOOM Ha ciMeliHe XMTTA IO/NATANIO B TOMY, LIO IOCTAHOBU
ciggoro mpo BimibpaHHS Bij 3asBHMKA MIANMCKYU PO HeBui3f (3amobixumit 3axip 3a KIIK 1960 p.) i
Iofja/ibllle BUMY4YEeHHA JIOTO 3aKOPJOHHMX ITACIOPTiB IEePEIIKOANIO BUi3Ay 3asABHMKA o HiMedunnn, me
BiH IIPO>XMBAaB IPOTATOM KiJIbKOX POKIB i [ie IpOIOBXXyBaja IPOXMBATH JI0r0 POAMHA.

Hagawun owjiHky nponopuiliHocTi BTPyYaHHs y npaso 3asBHuka, ECIIJ1
BpaxyBaB TaKi 0C06/MBOCTI MPaBOBIAHOCMH, SIKi BiH PO3r/SAaB: 00paHuit
3ano0bixHuii 3axia 30008’43yBaB 3asBHUKA NPOXUBATM 32 KOHKPETHOI ajpe-
coto B YKpaiHi Ta He nepeabayaB MOXIMBOCTI MPOAOBKEHHS MPOXMBAHHS
y HiMeyuuHi, ae 3asBHUK 34iiiCHIOBaB CBOI NPOdECIAHY AiSILHICTb | Ky
BiH NepeixaB pa3oM 3i CBOEH POAMHOW KiNbKOMa pokamu paniwe. Hagitb
HeperynapHi noi3AKy 3a KOPAOH OYNN HEMOXMBUMM, OCKINbKW 3aKOP/OHHI
nacnopT1 3anBHMKA bynu BunyYeHi. BianoBigHo, 32 KOHKPETHUX 00CTaBMH
cnpasu mianucka npo Hesuisa (3anobixuui 3axia 3a KMK 1960 p.) we
byna MiHiManbHo 06TAX/MBUM 3aX0J0M, SIK MPo L CTBEpAXYBaB Ypsaj, a
HacnpaBAi CTaHOBMIA CODO0K 3HAYHe BTPYYaHHS Y MPUBATHE Ta CiMeiHe
XUTTA 3aBHUKA. Toit GaKT, 10 HA Yac 3aTPUMAHHS 3asIBHUK, SIK CTBEP/XKY-
BasI0CS, TMMYacoBO He NpaLtoBas, He NoM’aKwYe BTPyYaHHs. Llo cTocyeTbes
TBEPAXXEHHs Ypsaay npo Te, WO poAMHA 3asBHMKA MOrNa nepeixatv A0
YKpaiHu, W00 YCYHYTM HaKnajeHe HaLiOHaNbHAMM OpraHamu Bnaau
00MEXeHHS Ang ciMeidHoro XuTTa, To Cya BBaXae, 110, 3BAXA0YM HA iHLW
JIOCTYMHI 3an00iXHi 3aX0Au Ta iHTepecH poAUHM, NEPei3] POANHU 3aBHUKA
BK/IOYHO 3 AiTbMU He OyB bu 30anaHcoBaHuM piweHHAM. BogHouac Haujo-
HanbHi OpraHu BRaau He 3AIACHWAN OLHKY iHWWX 3anobiXHMX 3aXoAiB,
nepeAdayeHnx y HawLioHanbHOMY 3aKOHOAABCTBi Ta HE NOB'A3aHUX i3
TPUMaHHAM Nij, BapTOl (TaKWX AK, HanpuUKnaz, 3actaBa), AKi bynu 6 MeHw
HeraTMBHUMK AN NPUBATHOIO TA CiMEIAHOTO XMTTA 3asIBHUKA.

3acTOCYBaHHS TAaKOTo IMiXOAy MOXKHA IPOJEMOHCTpPyBaTy it Ha npukiani pimenns €CITUI “Parymna
npotu Ykpaiun', B Axomy Cyp, aHanmisyroun, 4u 6yB 0OIpyHTOBaHMM OOLIYK y SKMUT/I 3aABHUII, MifKpec-

JIUB, 10 OOIIYK MaB IOPUMYHY OCHOBY B HalliOHAa/IbHOMY 3aKOHOAABCTBI'®.

95 Cya TaKox 3a3HaymB, W0 00WYK, NPo SKUA HAETLCS, OYB NPU3HAYEHUI B paMKaX KPUMIHANbHOIO po3chiay-
‘ BaHHA KpagKKK. TakuM YnHOM, 06LLIYK CAyryBaB NETiTUMHIN METi, a came 3anobiraHHI0 3104uHY. 3anuwanoch
PO3INAHYTU HACKNAAHILE MUTaHHSA, Yu BYN0 BTPYYaHHS “HEobXiAHWM y AEMOKpATUYHOMY CYCRiNbCTBi”.

Cyz BKa3as, 140 06WYK XMTNA 3aABHULi OYB NPOBEEHMIA Ha NiACTABi NOCTAaHOBM, NPUIHATOI TPOCTAHELLKUM
CY/0M, i, TaKUM YuMHOM, OYB mpeaMeToM cyAoBoro KoHtposio. [lpote nuwe uei ¢akt cam no cobi He
000B’13K0BO NpPU3BE/E A0 HAABHOCTI JOCTATHIX rapaHTiil BiJi 310B)XUBAHb.

ECIJ1 3a3HaymB, W0 3a3HayeHi AOKa3n (MpUM. — AOCAIAKEHI Mif yac po3rnaAy KNOMOTaHHs) MO
NOPOAUTA AYMKY NpO Te, 1,0 BKPaAEHi peyi Mornu 6 36epiraTuch y A0MOTOCNOAApPCTBi 3asBHML.......0Ke
Cyn BBaXaB, WO 0OWYK XWTNA 3asiBHULL, HA AKWI BOHA CKapXunach, FPYHTYBABCA HA BiZANOBiAHWX Ta
J0CTaTHIX NiAcTaBax i CynpoBoXyBaBCA afeKBaTHUMU FapaHTisIMK Bij, 3N10BXWBaHb Ta CBaBiNNA 16,

166/ Pimenns €CII y cripasi “Kotiit mporn Yipainn” (Kotiy v. Ukraine) Bix 05 6epesns 2015 p. // http://zakon.rada.gov.ua/laws/show/974_a82.
167/ Mosga jimina npo sacrocysanas KIIK Ykpaian 1960 p.

168/ Pimenns €CIUI y crpasi “Paryurna mporn Ykpainn” (Ratushna v. Ukraine) Big 02 rpyausa 2010 p. // http://zakon.rada.gov.ua/laws/
show/974_821.
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O6rpyHTyBaHHA [03BOTY Ha IIPOBEfleHHA OOIIYKY i3 3acTo-
CyBaHHAM TaKOIO IiJIXOAy i3 JeTajbHMM aHadi30M KOXXHOTO 3
NMTaHb “TPUCTYNIEHEBOTO TECTY € i B IIPAKTHIli HAI[iOHaTBHOTO
CYIOUYMHCTBA.

Hanpuxnan, B yxsani cnigdoro cygai baxmanbkoro paitoHHOro
cyny YepniriBcpkoi obmacti Bif 30 uepBHsa 2016 p. cmigumit
CYAMS HiAKPECINB, M0 “OOLIYK MOXKe IPU3BECTHU [0 BTPYIAHHS
y IpaBo ocobu Ha mosary fo ii xuriaa. ITpote, cyrn 3asHadae,
o OOUIYK Ma€ IOPUANYHY OCHOBY B HAIliOHAJIbHOMY 3aKOHO-
TaBCTBi, IpyHTYIouMch Ha CT. 234 KIIK Ykpainn.... Kpim Toro,
B JaHill cuTyalil Cyl TaKOX 3a3HauuB, IO OOLIYK, IIPO SAKMIL
JiIeThCs, € HeOOXiTHUM B paMKaxX KpUMMiHa/IbHOTO PO3CTifyBaH-
HsA KPaJIbKKM, 10 O3HAYAE, 10 BiH CAYI'YE NETiTUMHIN METi.....
Cyn 3a3Havae, 10 B JaHill cuTyanii iCHyI0Tb 06CTaBUHH, [O-
CTaTHi I IIEPEKOHAHHA B TOMY, L0 peui, AKi pO3IIYKYIOTbCH,
MOXYTb 3HaXOAWUTHUCh B TOCIOAPCTBi, B AKOMY IIPOXUBAaE

: 169
nifosprosaHmit %,

ITpoBenmeni mix vac gocmimkeHHA (OKYC-TPyIM MOKA3ajM, IO
CITif4i Cypai, BUPIIIYIOYM NMUTAHHA W00 BTPY4YaHHs B IIPaBO Ha
IPUBATHICTh 0COOM, 3aCTOCOBYIOTh HaBefeHy mpakTtuky €CITJIL.

Ha mifcTaBi HaBefieHNX MPUKIALIB MU MOXKEMO MOOAYUTH, IO
OLIiHIOBAHHSA IIPOIOPLIfHOCTI BTPy4aHHA B IIPaBO Ha IIpMBarT-
HICTP € CKIaJHMM IIPOILeCOM, sAKMIT IOTpebdye aHamidy HU3KK
YVMHHUKIB, 1[0 BIUIMBAIOTh Ha OOIPYHTOBAHICTb BTPYYaHHS B
mpaBa ocobu. Sk HacmifoK, 1ie BUMArae Bifi CTiYOro CyAmi Ha-
JIKHOTO OOTPYHTYBAHHS CBOTO pillleHHS.

Il OcobauBoCTi CYA0BOI0 KOHTPOJIIO
32 HerNMacHMMM CRiAYMMM (PO3LLIYKOBUMM)
MIIMU

HisA/NbHICTD CTIAYOTo CyAAi € Hafi3BUYalHO BaXK/IMBOIO Ji Ha eTa-
Il IPUITHATTA PillleHHA IPO SOLIIbHICTD BTPYYaHHA y IIPAaBO Ha
MPUBATHICTH OCOOM HIISIXOM IPOBENEHHS LIO0 Hel HerJlacHUX
CIITIUX i,

Bigmosigao o ct. 246 KIIK Ykpaiam HernmacHi cmigyi (posmry-
KOBi) Aiil — Ile pi3HOBUA cmifunx (pO3IIYKOBUX) Ailf, BifoMOCTi
po GakT Ta METOAM IPOBEAEHH SKUX He IiJUIATalTh PO3ToNo-
IIEHHIO, 32 BUHATKOM BUIAJKIB, ependauennx num Kogekcom.

169/ Yxsana crifguoro cynai baxmarbkoro paitorHoro cyny Yepririscpkol obmacrti Big 30
uepBH: 2016 p. y cripasi Ne 728/1661/16-k // http://reyestr.court.gov.ua/Review/58602152.

Cnipumii cypaa:

“llloao iHTEHCUBHOCTI i piBHS
BTPYYaHHs, € cTaHAapTv EBponeichbKoro
CyAy 3 NPaB NHANHW WOA0 BTPYYAHHS.
Tak 3BaHWUA TPUCTYNEHEBWIA TECT,

AKWIA Mae BUPIINTY CYAAS B KOXKHOMY
pasi, KoM BiH NPUIAMAE pillieHHs

Mpo HaZaHHs J03B0AY Ha 0OWYK.
lepwe — yu e Ha niAcTaBi 3aKOHY.
Jlpyre — BCTAHOBUTM HaABHICTb
NeriTuMHoi MeTi. TpeTe — Lie camuit
OCTaHHIN piBeHb, HalBAXYMIA, LIE
MPONOPLAHICTL BTPYYaHHS. | MM MaEMO
Lle BUPilllyBAaTH KOXXHOTO pa3y 3HOB-TaKu
3a BHYTPILLHIM NEPeKOHaHHSAM, 0C00/1MBO
TPETH YaCTMHY L0A0 NPONOPLHHOCTI
BTPYYaHHs, T06T0 Y1 NoTpibHO Lie
JiiiCHO AN METU KpUMiHaNbHoro
NPOBAAKEHHS, Y4 MOXKE Le B)KE
nepebop”.
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OcobamsicTio Takux cnipuux Aiid € Te, WO NP0 HUX CMOYATKY HE MOBIAOMAAKTHEA 0CO6M, WOAO SKUX BOHY
37iACHI0IOTbCS. YMOBHO HErAcHi CNiAYi Aii MOXHA MOAINUTM Ha ABa BUAM:

1. BTpyyanHs y npuBatHe cninkyBakHg — ayAio-, BiAGOKOHTPO/b 0cobu (c1. 260), HaknageHHs apewTy
Ha Kopecnoup,euulm (ct. 261), ornaa i BuiMKa KopecnoHAeHLl (cT. 262), 3HATTA iHdopMaLLT 3 TPAHCNOPTHUX
TeNeKOMYHiKaLiitHux Mepex (cT. 263), 3HATT iHdopMaLyi 3 eneKTPOHHKMX iHdopMaLiiHuX cucteM (cT. 264).

2. |Hwi BUAKM HETNAcHUX cRiaymx (po3iwyKoBuX) Aili — 0OCTEXEHHS NYONIYHO HEAOCTYMHUX MiClb, XWTNA
YY1 iHWWOrO BOMOAiHHS 0C00M (cT 267), ycTaHOBNEHHS MiCLIE3HAX0/)KEHHS PazlioeIeKTpOHHor0 3acoby (c1. 268),
crnocTepeXxxeHHs 3a 0coboto, piyyw abo Micuem (ct. 269), ayaio-, BiAEOKOHTPO/bL Micus (cr. 270), KOHTPO/b 33
BYMHEHHAM 371044HY (CT. 271), BUKOHAHHS CNELiabHOMO 3aBAAHHS 3 POSKPUTTA 37104MHHOI AiSNLHOCTI OpraHiso-
BAHOI FPYNM YW 3N0YMHHOI OpraHisaLji (ct. 272), HernacHe OTPUMaHHS 3pa3KiB, HE0OXiAHMX ANS NOPIBHANLHOIO
JocniaxeHHs (cT. 274), BUKopucTaHHSA KoHiAeHLiiHOro cniBpobiTHUUTBA (cT. 275).

Ha nmpaktuni My Mo>xeMo mo6aunty mpo6ieMy, 10 HaBiTh 3a HasABHOCTI CY[JOBOTO KOHTPOIO 3 OOKY
C/IIJY0TO CYAAi Ta IIOCTAHOB/IEHHI HUM BiJIIOBiHOI yXBa/y IPO HAa[JaHHA [NO3BONY Ha BTPYYaHHA y NIPU-
BaTHe >XUTT LUIIXOM IPOBEJieHHs HeIJIaCHUX CIIifYuX Aiit (HibUTO B)XXe IIPOBENEHMII CY/JOBUIT KOHTPO/Ib
i BTpy4aHHA € OOIPYHTOBAaHMM), MOXYTb MaT! Miclle BUIIAJKM NOPYIIEHHS IpaBa Ha IPUBATHICTD i,
BifITOBITHO, HEOOIPYHTOBAHOTO BTPYYaHHS B HBOTO.

Tak, Anenaniramii cyn M. Kuesa B yxsani Bif 01 6epesns 2016 p. y cripasi
Ne 753/17908/16 3po6MB BMCHOBKM IO Te, IO HEIPaBMWIbBHUM Oy10
BM3HAHHA CY[OM IIepUIOi iHCTaHI[il JOMYCTUMMMM Ta BUKOPUCTAHHAM fAK
I0Ka3iB BUHYBATOCTi 0COOM — IIPOTOKOJIB 3a pe3y/IbTaTaMi IPOBELEHHs
HermacHol caipyol fii i DVD-R pmcKy i3 samucaMy po3mMoB, OCKIIbKM L
IOKas3y OYI0 OFep)KaHO 3 MOPYIIEHHSM BMMOT BCTAHOBJIEHOTO 3aKOHOM
OPSIAKY, TOOTO y He3akoHHMII crroci6. Cyp amensaniiiHol iHcTaHIil 3a3Ha-
4B, IO BigmoBigHO 7o 4. 2 cT. 246 KIIK Ykpainm, HermacHi crigyi (po3mry-
KOBI) [iil IPOBOAATHCS y BUIIAAKAX, SIKIO BIJOMOCTI IIPO 37I0YMH Ta 0c06y,
AKa JOrO BYMHWIA, HEMOXIMBO OTpMMAry B iHmmii cmoci6. Hermachi
cnipdi (posnrykosi) pil, mepep6aveni ct. 260, 261, 262, 263, 264 (y yactuni
ZIii, 1[0 IPOBOAATHCA Ha IificTaBi yxBaam caigdoro cynni), 267, 269, 2691,
270, 271, 272, 274 KopeKkcy, MPOBOJATbCA BUKIIOYHO y KPUMiHATbLHOMY
MIPOBA/KEHHI MIOA0 TSHKKMX ab0 0COOMMBO TSDKKUX 37104MHIB. MK THM,
AK CBiflUaTh JJaHi BUTATY 3 KPMMiHa/IbHOTO IIPOBaJKEHH, CIIiIYMM BHECEHO
BiZlOMOCTi 0 EAMHOTO PeecTpy MOCYHOBUX PO3CTiTyBaHb 3 BY3HAYEHHAM
[IpaBOBOI KBasidikalii KpMMiHaIBHOTO MPABOIOPYIIEHHS 32 4. 3 CT. 368-3
KK, 3a K010 i MpOBOAMIOCH JOCYHOBE PO3CIilyBaHHA Y KPUMiHATbHOMY
[IPOBA/DKEHHI Ta OOBMHYBAIbHUIT aKT GY/I0 TepesaHo Ha PO3ITISA [0 CYAY
nepuiol iHcranuii. Bignmosigao mo cr. 12 KK Ykpainm, 3no0uns, nependade-
Huit 4. 3 ¢T. 368-3 KK Ykpainu, BifHeceHO [0 3/109MHIB CepeIHbOI TAKKOCTI,
a BiTaK BUK/IIOYAETbCA MOXX/IVBICTh IIPOBEJEHHA TAKOI HEITIACHOI CIIifY0l
(pos1rykoBoi) fii, K ayzio-, BifleOKOHTPOIb 0co6M, 110 HependadeHo cT. 260
KIIK Vkpainn'”.

3aranom cyposa npaktuka ECIUI mifkpecnioe cepitosHy HeOOXiTHICTb YHUKATU CBAaBiIbHOTO BTPYYaHHS
3 BUKOPMCTAHHAM HeT/IaCHUX CIifuux Aili. MibkHapofiHi cTaHAapTU BUMaraloTh Bifi Hal[iOHaJIbHOTO IIpa-
BOBOTO PeTry/IIOBaHHA Y I[bOMY IIMTAHHI JOCTaTHBOI YiTKOCTI Ta 106 0cob6a, mpaBa KOl MOXYTb OyTH
oOMe>KeHi, Maja afileKBaTHi BKa3iBKU Ha 00CTaBMHY, 3 SIKUX JeP)KaBHi OpraHy MalOTb IIPAaBO BAABATUCH
IO TaKUX 3aXOJiB.

170/ YxBanma AnensuiiiHoro cyny micta Kuesa Big 01 6epests 2016 p. y crpasi Ne 753/17908/16-x // http://reyestr.court.gov.ua/Review/56579770.
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Kpim uporo, ECIJ1 Buainue aeski MiHiManbHi CTanAapTH ANS 3aXUCTY:

® BHYTDIlIHE 3aKOHOAABCTBO MAE YiTKO BU3HAYATH NEPEJiK 3N04YNHiB, SIKi J0NYCKAKTL 3aCTOCYBAHHA 0pJepa Ha
NPOCNYX0BYBAHHS;

NOBMHHI iCHYBATK CYO’EKTMBHI 0OMEXEHHS, IKi HAKNAAAKTbCA HA BU3HAYEHI KaTeropii Nwaei;
XPOHOJIOTIYHI MEXi CTEXEHHS;

npaBuAa, SKUM HEOOXiAHO CNiAYBaTM NPU BUBYEHHI, NOWIMPEHHI Ta 30EpiraHHi 0TPUMAHUX AaHKX;
3aX0/¥ 00EPEXHOCTI, 0 BXMBAKTLCSA NPU NEPe/ayi 3a3HAYEHNX AaHUX TPETIM CTOPOHAM;
00CcTaBUHY, B AKMX TaKa iHdopMaLlia Moxe byT! cTepTa abo 3HMLIEHa;

3abe3neyeHHs nonepeAHboro abo ex post facto BuBYeHHs cyaael abo iHWMM (06’eKTMBHO i CYO’EKTUBHO)
HE3aN1Ie)XHUM OpraHoM Bij OpraHy, BiANOBiAANLHOIO 3a 3/iNCHEHHS 3a3HAYEHMX 3aX0AiB, W YNOBHOBAXEHUM
BCTAHOBMTH ICTUHHICTb i HaZiNHICTb 3anuciB'.

BaxxnmBicTp poni cmiguoro cyani Ha cTapii JOCYZOBOTO pO3CTiZyBaHHSA MOXKHA ITOOAYMTH i3 BUCHOBKIB
Bepxosroro Cyny, BUK/IaieHUX Y IOCTaHOBI Bix 24 kBiTHA 2018 p. y cipaBi Ne 462/5338/14-x"72. Y Hiit
KacaliliHa iHCTaHIiAd HAarojl0CUIa, IO HaBiTb HEMOCHI[)KEHHA INPOLEeCya/JIbHUX JOKYMEHTIB, AKi CTanmu
IIPABOBOIO IiICTABOIO /I BTPYYaHHA Y IIPaBO Ha IMPUBATHICTH (Y LIbOMY pasi IIpOBefieHHs HerTacHUX
cmipunx (pos3IIyKOBMX) A1ill), IPU3BOAUTD IO ONEPYBaHHSA JOKA3aMU, TOIMYCTUMICTb AKX € IMOBipHOIO.

Bepxosumit Cyp 3BepHYB yBary Ha Te, IO AK y0adaeTbCA 3 MaTepiajiB IPOBAJPKEHHs, IIPY BUKOHAHHI
BuMor ct. 290 KITIK Ykpainu cropoHoo 06BMHYBa4eHHS He OY/I0 HaJjaHO 3aXUCTY I O3HAOMICHHSA
yXBajly CIifiYOTO CyZnji anendAuiiiHoro cyny Bifg 1 mumaa 2014 poky, Ha IificTaBi AKOI y cIpaBi IIPOBO-
Aunnch HernacHi cnipyi fil. He 6ynmo HagaHo Takol 3a KJIOHMOTAaHHAM CTOPOHM 3aXMCTY i B CYJOBOMY
3acifjaHHi Ipy po3ITIAAL CIIpaBy, X04a IaHi IIPOTOKOJIIB IX IIpOBefeHHs Oy IOK/IafleHi CyZIoM B OCHOBY
0OBMHYBaTbHOTO BUPOKY.

3a mpaswiamu cT. 290 KIIK Ykpainmu, 060B’13KOBOMY BiIKpUTTIO HifIAraioTh yci 3ibpani cropoHamn
Marepiany, KpiM BUIIaJKiB, epeOadeHnx a63. 2 4. 6 3a3Ha4eHOI HOPMU, Y TOMY YUCI il Ti, IKi € IpaBo-
BOIO Mi/ICTaBOIO /IS MPOBEEHHA OPTraHOM JHOCYHAOBOTO PO3C/IilyBaHHA HETJIACHNUX CiTUNX Ailt (yxBasm,
IIOCTAaHOBY, K/1onoTaHHA). Lle 3a6e3meunTh MOXX/IMBICTD ePeBipKM CTOPOHOIO 3aXVCTY Ta CYLOM JOITyC-
TUIMOCTI pe3y/IbTaTiB TaKMX Aiil sK JOKa3iB, OCKIIBKYM 3a YMOB, KO/IM CTOPOHI OOBMHYBa4eHHs BifoMi
BCi JIOKasy, a CTOPOHA 3aXMCTy He BOJOfi€ iHpopMaliero Ipo HMX [0 3aBepIICHHA PO3CTiAyBaHHS,
MOPYIIYETbCA OaaHC iHTepeciB Ta MPUHINI PiBHOCTI CTOPiH Y KpUMIiHAIbHOMY IIPOLeCi.

Mpu upoMy Ha HeobXiAHOCTI HaZaHHA AOCTYMY CTOPOHI 3aXMCTy A0 MaTepianis, AKi CTOCYHTHCA HErNacHuX
ciaunx (po3wyKosux) AWI K rapaHTi'l' CnpaBeA/IMBOro CY/0BOT0 PO3NsAY HEOAHOPA30BO HAro0MIYBaB Y CBOIX
piwennsx ECIJ (cnpasu “Eagapac i Nbroic npotv Cnonyyenoro Koponisctea”, “/xacnepc npotu CnonyyeHoro
Koponisctea”, “Pamanayckac npotu Jluten”, “bantikos npotu Pocii” 1a iH.).

IHI1I0I0 IPO6/IEMOI0, AIKa BMHUKIIA IIPY 3aCTOCYBaHHI HEITIACHUX C/IifuuX (pO3IIYKOBUX) Aiit, 6y/10 Te, [0
06BMHYyBaueHHA X. Ta 3. epeBaXHO I'PYHTYBA/IOCA HA JOKa3axX, OTPYMAHMX y Pe3y/lbTaTi IPOBEJEeHNX
HeIIaCHMX CIifuux (posIIyKOBUX) il CTOCOBHO iHIIMX 0Ci6 Ta Mif 4ac 37iliICHeHHs JOCYLOBOTO PO3CIIi-
AyBaHHA LIOA0 iHIIOI 0COOM.

Bepxosuuit Cya, Haronocus, wo BignosigHo A0 cT. 257 KINK Ykpaikw, AKuio B pe3ynbrati HernacHoi cnigyoi (pos-
lYKOBOI) Aii BUSABNEHO 03HAKM KPUMiHANBHOTO NPaBONOPYLIEHHS, IKE HE PO3CAIAYETLEA Y LIbOMY KpUMiHANBHOMY
NpoBaZ)KEHH, TO 0TpUMaHa iHpopMaLLis MOXe bYTV BUKOPUCTaHa B iHLIOMY KPUMiHAaNbHOMY NPOBaJ)XEHHI TiNbKK
Ha niacTaBi YXBanu CNiayoro cyAAi, ika noCTaHOBNSETHCA 32 KONOTAHHAM NPOKYpopa.

171/ Meana Poanvs. 3amuTa mpaBa Ha yBaKeHMe YACTHOI M CeMelTHOI )KM3HNU B paMKaX EBpomelickoil KOHBeHLIMN O 3alljUTe IIPaB YelloBeKa :
ITocobme no npasam yenoseka Cosera EBpomni // Coset EBpomnsl, Crpac6ypr, 2014. C. 75.

172/ Iocranosa Bepxosnoro Cypy Biz 24 kBiTHa 2018 p. y cipasi Ne 462/5338/14-x // http://reyestr.court.gov.ua/Review/74440190.
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Cniayi cyaai:

“3 4MM MM MOXXEMO CTUKHYTHUC
1,00 noBarv A0 0cobucToro

XUTTS — L& B KOHTEKCTi noparu Ao
xutna. 0cobmBo Konn MU JaEMO
J03BiN Ha 0BWYKY Y XUTNi 0Cib, AKi
He bepyTb yyacTi y KpuMiHanbHOMY
NpOBaAXEHHi, ane 3a NeBHUX
00CTaBWH MU BUMYLLEHi JaBaTy
Takuii ao3gin. Mu Maemo 36epiratu
00epexHicTb i A0CAiAXYBaTH A0KA3K
i nizcTaBy AN Takux A03B0NIB Ha
00uyK”.

Cniayi cyaai:

“Hanpuknag, nia yac obuyky
BUYYEHUI KOMI'ioTep abo MoBiNbHMIA
TenedoH. 41 MoXHa BUCBIT/IHOBATH
be3 oKpemoro TMMYacoBoro A0cTyny
nuctyBaHHa? € TenedoH, eNeKTpoHHa
nowta, gikcytotbes nuetu. Mu noyanu
Hanonsraty, i 3apas Mae CAiauuit
3BEPTATUCh 3 OKPEMUM KJONOTAHHAM.
OKpemo TUMYacoBMii A0cTyN A0
TeNedoHY, OKPEMO TMMYAcOBUA A0CTYN
/10 KOPECMOH/EHLi, IKa B HbOMY
3HaxoAMTbLCA”.

“A B TeNeOHHI KHU3i € BiAOMOCTI He
JIMLLE 100 iMeHi aboHeHTa, a Woj0
yacy 3’eZlHaHb 3 LM aDOHEHTOM,
iHKO/IM TPUBANICTb TeNEDOHHNX
po3mos. Lie Bce iHdopmauis, fka

Mag 0C0OUCTMA NPUBATHMIA XapaKTep
i 3axuwaeTbes 1. 8 KonseHuii.

Tomy notpibHo okpemmit A03BiN.

| ue notpibHo MaTK Ha yBasi. Ha
Xanb, He BCi CyAai, AKi po3rnajanTb
KpUMiHanbHe NpoBaKEHHS Mo CyTi, A
B)XE HE Ka)XYy Npo CAiauux cyAAis, Ui
peyi po3yMitoTh”.
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bepyun mo yBaru BifcyTHICTb BifiIOBiZHOI yXBanM CIifdoro Cyapi
y MaTepialax KpuMiHa/JbHOTO NpoOBajKeHH:, Kacaniiiuumit xpumi-
Ha/IbHUI CyJ IIOTOAMBCA 3 BUCHOBKOM CyAy II€pIIOl iHCTaHLiI Tpo
HEJIOIYyCTUMICTh TaKMX JOKAa3iB 3 OITIANY Ha IIOJIOKEHHA CT. 86, 87
KIIK Ykpaiuu Ta, BiflIoBifiHO, IpO HENOBEMIEHICTb BUMHEHHS KpU-
MiHa/JIbBHMX IIPABOIOPYILIEHD' .

SIkmo roBopuTM IpO PO3YMiHHA KaTeropil “KOpecroHAeHIis’, TO
HoBara 7o 1bOro 06’€KTy OXOPOHM TiCHO HMepPeITTAE€TbCS 3 TAKUMM
3axofflaMy “KpMMiHa/IbHO-TIPOLIECYaIbHOTO  BTPYYaHHsA, AK IPO-
BelleHHA HeITIACHMX CIi[YMX Jilf, MpOCITyXOBYBaHHA TenedOHHNX
PO3MOB, 3HATTS iHopMarlii 3 KaHa/TiB 3B A3KiB TOLLO.

lij/ “lMpumitHo, w0 BuCYHYTi JlepaBaMu apryMeHTy npo Te, 1110, Hanpu-

' knaa, TeneoHHi po3mMoBK bynu NOB’A3aHi i3 3M0YNHHUMM JiSIHHAM
Ta TOMY HE MOXYTb 3axuwatuch cT. 8 KoHBeHLii, cuctematnyxo
BiAXMNAKTLCA, X04a MOXYTb MaT¥ 3HAYEHHSI NPU 3acCTOCYBAHHI
“0bMeXxyBanbHUX nonoxeHs ",

Jlocutb noriyium € Te, wo ECIJ1 po3pobus eBontLLiliHe TAYMaYyeHHs
TePMiHa “KOpECcMOHAEHLiA” 3 ypaXyBaHHAM PO3BUTKY CYCMiNbHMX
BiIHOCWH i MOCTIAHAMK TEXHONOTIYHMMM HOBALLiAMM Y Chepi TeneKo-
MYHIKALLiA, IKe BUXOAMUTb 32 MEXi TPAAMLLINHMX INCTIB HA nanepi:

m TenedonHi poamosu (P.G and J.H the United Kingdom);

m noBigomnenHs Ha neiigxep (Taylor-Sabori v. the United Kingdom);

m €JIEKTPOHHI NOBiZAOMNEHHS (nowTa), iHpopMallis B3ATa i3 cnocTepe-
XEHHS 3a 0c006MCTMM KopucTyBaHHaM IHTepHeTom (Copland v. United
Kingdom);

m EJIEKTPOHHI AaHi, BUNYYeHi npu obwyui opuanynoi dipmn (Wieser
and Bicos Beteiligungen GmbH v. Austria) Tou0™.

Hartuacrime, roBopsiuM Mpo KOPECIOH[EHIiI0 sIK 00’€KT Ipolje-
CyaZIbHOTO BTPYYaHH:, MM MA€EMO Ha yBasi IPOBEJEHHSA HEITIACHUX
cnipunx (posmykosux) giit. [Ipore ne He 3axau Tak. Ciggi cypai
HepIyx iHCTaHLiN mmif 9ac ¢OKyc-Tpyn 3asHa4WIM, IO I 4ac
3[i/ICHEHHS ITOBHOBa)X€Hb BECh YacC 3yCTPIYalOTbCA i3 IMUTAHHAM
TOCTYIly [0 KopecnoHfeHIil. Tak, BifNoBifHI NMTaHHA MOXYTb
IIOCTaBaTH IIiJ Yac O3BOJIiB Ha NPOBEJEHHA OOLIYKY 3 METOI0 BU-
JIy4eHHs KOpeCIIOHAeHIil, “/eranisanii” y>ke nmpoBefieHNX OOIIYKiB,
Hif 4ac AKUX BUIYYEHO KOPECHOHJEHIIiI0, TMMYaCOBOrO JOCTYIY
[0 pedeil i JOKYMEHTIB — MOOITbHUX TenedOHiB, KOMIT I0TepHOI
TeXHIKM 3 METOIO OIJIANY, BWIYYeHH: 3 HUX iHdopMail.

173/ ITocranosa BepxosHoro Cyny Bif 21 6epesnsa 2018 p. y cipasi Ne 751/7177/14 // https://
bit.ly/2QDmZ59.

174/ Meana Poanvs. 3ammra IpaBa Ha yBa)KeHUe YAcTHOI M CeMeNHON >KM3HM B PaMKaxX
EBpomeiickoit KOHBEHIIUM O 3alljuTe NPpaB YesoBeKa. 3rajjaHa npand. C. 61.

175/ Tam xe, C. 59-61.

4.5.3

OxpeMi NUTaHHA AOCTYNY A0 CYAOBOIO 3aXUCTY

Yy 3B’AA3KY i3 BTPY4YaHHAM Y NPaBo Ha NPUBATHICTb

[Ipu posrnsai mpo6meM, MOB’A3aHUX i3 BTPYYaHHSAM y IIPaBO Ha IPUBATHICTb Y MeXax KpUMiHab-
HMX IIPOBaJKEHb, HAI[iOHA/IBHUII IIPaBO3acTOCYBad MOXe 3iTKHYTUCh i3 Ipo6reMo BimcyTHOCTI
rapaHTill IO0 OCKap>KeHHA BifOBifHMX “HO3BiUIBHMX oppepiB” Ha Take BTpy4aHHA. Lle O6imb-
e IIOB’3aHO i3 JOCTYIIOM JO CYHOBOTO 3aXMCTY, aje BMHUKA€ caMe IIpY BTPYYaHHi y IIpaBO Ha
NIpUBaTHICTD.

TaxuM npuxmafoM Moxke OyTU cIipaBa, sKka Oyna Ha pO3IVLAAL B
€CIIJI, 3a obcTaBuHamu kol y 2007 poui Ha mifcTaBi IOCTaHOBU
JleCHAHCHKOrO pailoHHOTrO cyny M. UepHirosa y KBapTupi sasBHUKA
OyB IpoBefeHMIT OOLIYK Ta BUIYYeHO Tpy MOOinbHI TenedoHn, ki
3rofioM Oy/iu IMOBEPHYTI. 3asBHUK Ta WIEHU IOTO POAMHY He Oymn
CTOpOHAMM KPMMIHA/TbHOTO NPOBAJKEHHs, y MeXax SIKOro 6y/Io
[IPOBEEHO OOIIYK.

3aABHUK 3BEPHYBCA 10 PAlOHHOTO CyAy 3 aJMiHICTPaTMBHUM
II030BOM IIPO BU3HAHHS /il IPALiBHUKIB MLl IPOTUIIPABHAMM
Ta CTATHEHHA MOPAJIbHOI IIKOAM, IOCTABHIMCH Ha ITONIOKEHHHA
Kopekcy afiMiHiCTpaTMBHOTO CYlOYMHCTBA YKpaiHu. Pajtonnuii cyn
BiIMOBUB Yy BiIKPUTTi IIPOBaJPKEHHsA, 3a3HA4YMBILN, 1IJO0 CIIPaBa He
HififiArana posraany y MOPAAKY afiMiHICTPaTMBHOTO CY[LOYMHCTBA,
OCKIZIbKM OCKap>Ke€HHs [Iill CIiY0ro IPOBOJAUTHCA B IOPALKY KpK-
MiHa/IbHOTO CYAOYMHCTBA. YxBamamMyu KuiBcbKOro amenAIiitHOro
aZMiHICTpaTMBHOrO CyAy Ta Bumoro ajMiHiCTpaTMBHOIO Cyny
YKpaiHu yXBajy paifoHHOTO Cyfy Oy/I0 saauiieHo 6e3 3MiH.

Jlo €CIII 3aABHUK CKap>KMBCA Ha BiICYTHICTDb JOCTYILY /IO CYAy Y 3B’A3KYy 3 Bi/[MOBOIO HaI[iOHaTbHIX
CYAiB pO3IIIHYTM JIOTO CKapry Ha He3aKOHHMII oOIIyK kBapTupu. KpiM 1boro, sassBHMK CKap)XMBCS 3a
ct. 8 KoHBeH1il okpeMo Ta y noenHaHHi 3i c¢T. 13 KoHBeHIii Ha He3aKOHHMIT OOIIYK 100 KBapTUPU Ta
BifICyTHICTb eeKTMBHMUX 3aCO6iB IOPUANIHOTO 3aXUCTY Y 3B A3KY i3 IIUIM.

Posrnaxyswm ckapry 3assHuka, ECIJ1 nocnascs Ha cBOH nonepeAHl NPaKTUKY y cnpaBax npoti Ykpaiku, B
AIKUX BXE PO3rNf/aB NPOLEAYPY OCKapXeHHs Ail OpraHiB A0CYA0B0r0 CiAcTBa B nopsAKy, BcTaHosneHomy KIMK
Ykpaitu. ECIJ1, cepey iHworo, BKa3as, 10 npoLeAypa, nepesoayeqa 3asHayeHum Kogekcom, He 3abesneyysana
WBMAKKIA Ta eHEKTUBHUA PO3INSA CKapru 3asiBHUKA.

Y niit cnpasi €BponeiicbKuii Cyji AiiiIIOB BMCHOBKY IIPO NMOPYIIEHHSA CaMoOi CyTi IpaBa Ha JOCTYH 3asB-
HIKa 10 CYAY i KOHCTaTyBaB MOpYLIeHHA II. 1 cT. 6 KoHBeHIIil 3 OI7IAy Ha BiIMOBM HalliOHAa/IbHUX CY/iB
PO3I/IAZIaTV TI030B 3asIBHMKA i MOJaIblile BiICMTaHHA I0TO IO IPOLefypH, sIKa He Oy/ia JOCTYIIHOIO Ta He
3abesnevyBasa LIBUAKUI Ta 6e3rIocepeHill po3IiAf I030BY 3asiBHMKA.

OpHak cuTyalis 3 BifCYTHICTIO OPAIKY OCKap>KeHHA Jill IpaBOOXOPOHHUX OpraHiB Ha CTafii Aocymo-
BOTO PO3CIiZyBaHHA 3a/lMIIAETbCA aKTYaAbHOW i cboropHi, i3 BupoBamxenHam KIIK Ykpainm 2012 p.
BOHa He 0Oy/Ia BMpillleHa.
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HamaraHHs BperynioBath MexaHisM OCKapXeHHs HenpaBOMIPHOCTI 00WYKY Ta iHWKMX NpouecyanbHuX A, aKi
He MiAnarawTb OKPEMOMY OCKapXeHHio, 3pobus Bepxosuuit Cya y noctaHosi Benukoi MManatw Bia 23 ciyng
2019 p. y cnpasi No 802/1335/17-a, 3asHaumLum, wo: “lpaBoMipHICTb 06WYKY i iHWKX NPOLLECYaNbHUX Ail,
MPOBEAEHNX Y MeXax KPUMiHaNIbHOro NPOBaZXeHHs, sike He MPUNMHEHo, Niansrae nepesipui cyAoM y nopsiaky
KpMMiHaNbHOrO CY04MHCTBA. Jlnwe y BUNajKy, KOIM HA MOMEHT 3BEPHEHHS 0C00M 3i CKAprok Ha NpoBeAEHi ¥
KpUMiHanbHOMy NpoBaZKeHHi npoLecyanbhi Afi, ki 3a npasunamu KpuMianbHoro npouecyanbHoro Kojexcy
YkpaiHu He nianArawTb OKPEMOMY OCKApXEHHH i MOXYTb NEpeBipATMCA NpU PO3rNAAi CYAOM KpUMiHaNbHOI
CNpaBy N0 CYTi, @ KPUMiHANbHE NPOBAZ)KEHHS NPUNMHEHO HA MiACTaBi BU3HAYEHOT0 3aKOHOM NMPOLLECYaNbHOI0
PillIeHHs, N030B MaE PO3INAAATMCA CYAOM aZMIHICTPATUBHOI HOPUCAMKLLI".

ITpoTe Takmit MiAXiJ TAKOX HaBPAJ 4M MOXKHA Has3BaTy eeKTMBHUM IIPABOBUM 3aXMCTOM. AJpKe Ipa-
BO OCKapXKUTV He3aKOHHI Jii mpaniBHMKIB OpraHiB, 30KpeMa IOJO IPOBEfEHHs OOLIYKY, TMMYacOBO
[OCTYIy, IPOBENEHHS HeIJIACHUX CTiguux (pO3IIYKOBMX) Jilf, KepYyHOUNCh HaBeleHVM IPUHIIVIIOM,
BUHMKATUMe TiIIbKM IIiC/IA 3aBEeplIEHHA KPUMIiHA/JIbHOTO IIPOBAaKEHHA, AKe, BUXOJAYM i3 peariil Cboro-
TEeHHs, MOXKe TPUMBAaTU POKAMI.
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4.6

NNPABO BJIACHOCTI

4.6.1

3aranbHuit ornaj, MbKHapOHUX
Ta HaLLiOHANLHUX CTaHAapTIB
040 NpaBa BAACHOCTI

[IpaBO B/IaCHOCTI Ma€e OCHOBOINONIOXHMII Ta (PyHZAMEHTATbHUI
XapakTep, 3axmmiaerbcsa nmpummucamu cT. 1 Ilporoxomy Ne 1 mo
KonBeHI11il Ipo 3aXMCT IpaB Ta OCHOBOIIOTIOKHUX CBOOOJ TIOMVHY,
3TiJTHO 3 SIKOIO:

“Koxua dizuuna abo topuanyHa ocoba Mae Npaso MMPHO BONOAITH

CBOiM MaitHoM. HixTo He Moxe OyTH no3baBneHMit CBOEI BNACHOCTI
iHaKwe sK B iHTEpecax CycmifbCTBA i Ha YMoBaX, NepeAdayeHux
3aKOHOM i 3ara/ibHUMI NPUHLMNAMK MiXXHAPOAHOIO NpaBa.

[Ipore momepenHi MONOXEHHSA >KORHUM YMHOM He OOMEXYIOTb
NpaBo Jiep>KaBM BBOJUTY B JIiI0 TaKi 3aKOHM, sKi BOHa BBaXKae 3a
HeoOXxifiHe, 1100 37Ii/ICHIOBaTY KOHTPO/Ib 32 KOPUCTYBAaHHAM Mail-
HOM BIIOBITHO 10 3arajbHUX iHTepeciB abo [ 3abe3rmeyeHHs
CIUTaTV MOJATKIB 4M iHIIMX 360piB abo mrpadis”

Cr. 1 IIporokomy Ne 1 3axuimaerbcA TpaAMiiifiHa KOHLEMIisd BIac-
HOCTi, II0 BK/IIOYA€E pyXoMe Ta HepyxoMe MaiiHO (mpaBa in rem),
B3a€EMOBITHOCHHM MK IpUBaTHUMM ocobamu (IIpaBa in personam),
ny61ivuHi B3a€EMOBIJTHOCUHY, iHTEeKTYaIbHY BIACHICTb.

Bignosinno po ycranenoi npaktukyu €CIUI cr. 1 IIporokomy Ne 1
MICTUTb TPM OKPeMi HOpMM: Il€pllla HOPMa MAa€ 3arajJibHUI Xapak-
Tep i IPOroJIoulye NPMHINI MYPHOTO BOJIOJiHHA MaliHOM.
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Jlpyra HopMa CTOCY€EThCs 1T036aB/IeHH: MaliHa Ta BCTAHOBIIIOE IIEBHI YMOBU J/IsI LIbOTO.

TpeTs HopMa BU3HAE 3a Jep>kKaBaMU, cepef, iHIIOTo, TpaBO KOHTPOJIIOBATY BUKOPMCTAHHSA MaliHa BifiTio-
BifIHO [10 3arajbHMX IHTEPECiB.

Hpyry i TpeTio HOpMH, SIKi CTOCYIOTbCA KOHKPETHUX BUIA/IKiB BTPy4YaHH: Y IIPaBO Ha MUPHE BOJIOJiHHA

MalfTHOM, HeOOXiJJTHO T/IyMauuTH y CBIT/Ii 3ara/IbHOTO NPVHLIMITY, 3aK/Ia/IeHOTO MepIIO HOPMOIo (Hampu-
. <« . e« seed)

knap, pitmenHs €CIUI “Crnopponr i JIborupoT nporu lIBenii’, “Hemnans nporu ®pannii”).

3 ananisy npaktuku EC1J1 B6ayaeThes, 10 AN1S BUDILIEHHS NUTaHHS, YX BiAOYNOCA NOPYLIEHHS NpaBa Ha MUPHE
BOIOAIHHA MaiiHoM, rapanToBaHoro c1. 1 [lpotokony No 1 g0 Esponeitcbkoi Konsenuii, Cya 3 ypaxyBaHHAM
KOHKDETHUX 00CTaBUH CnpaBi Mae 3AINCHUATY NepeBipKy BTPYYaHHA AepXaBu BiANOBIAHO A0 “TPUCTYNEHEBOIO
Tecty”. Lleit Tect nepeabayae, wo BTPYYaHHA AepXaBu y NpaBo Ha MUPHE BONOAIHHA MaitHoM Mae: 1) Biano-
BiZlaT! 3aKOHY; 2) nepecniayBatv NeriTMMHY MeTy Ta 3) byTv HEoOXiAHMM Y JeMOKPaTUYHOMY CYCRiNbCTBI ANA
JOCATHEHHS BiZANOBIZHOI 3aKOHHOI METH.

Il 3aKoHHicTL NpaBa BAAcHOCTI Ha MaiHO

ITepura i HaitBaxk/uBimma Bumora cT. 1 IIporokomy Ne 1 mojsirae B ToMy, 1110 Oy/ib-sIKe BTPy4YaHHS Jlep>KaB-
HOTO OpraHy y IpaBO Ha MUpHe BOJIOAIHHS MailHOM IIOBMHHO OYTM 3aKOHHMM; Apyra HOpMa JJO3BOJISE
1036aB/IATM MaliHa JIMiIe “Ha yMOBaX, IepefbadeHNx 3aKOHOM , a Ipyruit absall i€l cTaTTi BU3HAYaE,
IO Jlep>)KaBM MAlOTh IPAaBO 3[IiJICHIOBATM KOHTPO/b 32 KOPMCTYBAaHHSAM MaifHOM, BBOASYM B [0 “3a-
KOHN . JI0 TOro 5K, IPUHIMII BEPXOBEHCTBA IIPaBa, L0 € OHMM 3 OCHOBHUX IPMHIMNIIIB IeMOKpaTHy-
HOTO CYCHI/IbCTBA, € BTacTUBMM yciM crarTsaM KonBeHuii (Ha mo HeogHOpasoBo 3BepTas yBary €CIIJI,
Hanpukiap y pimenni “Kamitan bank AJ] npotu Bosnrapii”, 3 mofanpmmuMy HOCHIaHHAMMI Ha PillleHHS Y
cripasi “latpigic mportu Ipewnii”).

Bumora mozno 3akoHHOCTI y po3yMmiHHi KoHBeHLIii BMarae fOTpuMMaHHA BifITOBiHNX IOJOXXEHb Hallio-
HA/IbHOTO 3aKOHOZIaBCTBA Ta BifIIOBIJHOCTI MPMHINITy BEPXOBEHCTBA IIpaBa, L0 BK/II0Ya€e CBOOORY Bif
cBaBia (pitensas €CIUI “Antpim npotu @panunii’, “Kyurorny npotu Bonrapii”).

[puHUMN 3aKOHHOCTI TaKOX MPUNYCKAE, WO BiANOBIAHI NONOXEHHSA HaLlio-
HaNbHOTO MpaBa € JO0CTAaTHLO JOCTYMHMMM, YiTKO CGHOPMYNIbOBAHUMU Ta
nepeabayyBaHumu y cBoeMy 3actocyBanHi (piwexns ECIT “beenep npotu
Itanii”). AnanoriyHo HawjioHanbHe 3aKOHOAABCTBO MOBMHHO HajaBaTK 3acid
HOPUANYHOTO 3aXMUCTY BiJi CBABINILHOTO BTPYYAHHS OPraHiB JepXaBHOI BNAAM
B npasa, rapaHToBaHi KoxseHuieto (piwenna ECIJ1 “Xacan ta Yayw npotu
bonrapii”).

Copasgi, cT. 1 IIpoTokony Ne 1 He MICTUTD YiTKMX IpOLieCyaabHMX BUMOT, a BiICYTHICTb Cy[JOBOTO Iepe-
DJIAZLY He TIPUPIBHIOETBCSA caMa 110 cobi 1o mopylieHHs 3a3HadyeHoro nonoxeHHs (pimenus ECIUI “Openin

nporu Isenit’, ““Ec.Ci. Anrtapec Tpancropr C.A” ta “Ec.Ci. Tpancpo6u C.PJI” npotu Pymysii”).

BopHowac 1e O3Havae, 10 OyAb-sKe BTPYy4YaHHS B MUpHe BOJIOAIHHS MAajlHOM IOBMHHO CYIIPOBO-
JUKYBATHUCA IPOLeCyaIbHUMY TapaHTiAMY, SIKi HaJjal0Th BiIOBiAHIN (i3WyHiN 41 IOpUANYHIN 0c06i
OOIPYHTOBaHY MOXX/IMBICTb IPEe[CTABUTI CBOIO IO3MIIiI0 Iepef BifIOBija/IbHUMM OpraHaMy BIafu 3
MeTOI0 eeKTVBHOIO OCKap)KeHH: 3aXOJiB BTPy4YaHHS B IIPaBa, TapaHTOBaHi LM nonoxeHHAM. I1if yac
3’ICYBaHHA TOTO, UM Oy/la LI yMOBa BMKOHAHA, HEOOXiHO ITpOBeCcTM BCeOIUHMIT PO3ITIAM BifMOBITHMX
CynoBuX Ta afminicrpatusHux npouenyp (piments ECII “Vokena mpotu Oiunsupii”).
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B JleriTuMHa MeTa BTpyyYaHHs y npaBa i cBo6oAH

Bynb-sike BTpyYaHHs B KOPUCTYBaHHs IpaBaMM 4Mm cBoOomamim, BM3HaHMMU KOHBeHIli€l0, MOBMHHO
HepecifiyBaTy 3aKOHHY MeTy. Y)Ke caM IPMHIMII “CIIpaBeIMBOro 6anmaHCy’, 3aKpileHuit y cT. 1
ITIporokomy Ne 1, mpuIlyCKae HasABHICTb 3arajIbHOTO iHTepecy CycHinbcTBa. JIo TOro X, Cifi HarolIoCUTH
Ha TOMY, 1[0 Pi3Hi HOpMM, BK/IIOYEHI IO CT. 1, He € BiJOKpeM/IEHMMM OfIHA BiJi OGHOI B TOMY CE€HCi, 110
BOHM He IIOB’s13aHi OfIHA 3 OJIHOIO i IO [ipyra i TpeTs HOPMMU CTOCYIOThCA JIMIIe OCOOMMBIUX BUIAJKIB.

OpHyM i3 HaC/MiIKIB IIOTO € Te, IO HASABHICTb “CycHiIbHOTO iHTepecy” abo “3arajbHOrO iHTEpecy’, L0
BJMIMAraloTbCA APYTOI0 Ta TPeTbOI HOpMOIO cT. 1 IIporokony Ne 1 mo KonBeHwii, HacipaB/i BUIIMBAE i3
NIPVHIITY, 3aKPillJIEHOTO B eIl HOPMi, OT>Ke, BTPyYaHHA B 3/IifiICHEHHA IIpaBa Ha MUpPHE BONOAIHHA
MajfHOM HOBYHHO IIepeCIiflyBaTii MeTY Y CYCI/IbHUX iHTepecax (AuB. 3rafiaHe piuteHH: y cripasi “Beernep
nporu Iranil’, m. 111).

H MponopuiiinicTb BTpy4yaHHsa y npaBa i cBoboAH

Cr. 1 ITportokomy Ne 1 Bumarae, 106 Oyzb-sike BTpy4aHHsA 6y10 0OIPYHTOBAHO IPONOPLiTHUM HepecrTi-
nysaniit Meti (pimennsa €CIUI “An ta inmi nporn Himewunnn’, “I>xeriMc Ta iHmi npotn CrionyyeHoro
Koponiscta”). IHmMMu crmoBamy, Mae icHyBaTu OOIpyHTOBaHe IPOIOPIIifiHe CIiBBiJHOIIEHHA MixX
3aco6am, sIKi 3aCTOCOBYIOTBCS, Ta METOIO, SIKY IIParHyTh JOCATTH.

Heo6xigHuit cipaBefiuBuit 6ananc He Oyae JOCATHYTHMIL, SIKIO Ha BiANOBIAHY 0coby Oyme MOK/IaieHO
ocobucTumit Ta HagMmipHuit Tarap (pimenns €CIUI “Croppowr ta JIborHpoT mpotn HIBewnii”).

Bopnouac, BpaxoByroun cybcupiapamit xapaktep €CIUI, pepskaBu-ydacHuii KonBenuii 30608’ s13aHi
IOBAXKATH IIPAaBO KOXXHOTO HAa MMPHE BOJIOJIHHA CBOIM MailHOM Ta TapaHTyBaTU JOr0 3aXMCT IepefycimMm
Ha HalliOHaJIbHOMY PiBHi.

IIpyHIUI HENOPYIIHOCTI NMpaBa BIACHOCTI 3akpimteHuit y cT. 41 Koncturyunii Ykpainu, BifmoBigHO
o AKol HIXTO He MOXKe 6yTM I030aB/IeHMII IIpaBa BIACHOCTI 4M OOMEXeHMII y JIoro 37iiiCHeHHi, KpiM
BUIIAJIKiB, BCTaHOB/IeHNX KOHCTUTYIIi€I0 Ta 3aKOHOM.

OpnHuM 3 OCHOBHMX 3aBJaHb KpyMiHanbHoro nposamxeHHs (ct. 2 KIIK Ykpainu) e 3axucrt ocobu, cyc-
Ii/IBCTBA Ta Jlep>KaBM BiJj KpMMiHaIbHMX IIPABONIOPYIIEHb, 3a0e3nedeHHs epeKTUBHOTO PO3CTigyBaHHS i
CYJ,0OBOTO PO3IVIAAY, AL JOCSTHEHHS SIKOTO BUHUKAE 00’ €EKTVBHA HEOOXIHICTD Y 3aCTOCOBYBaHHI IIEBHUX
3aXOfiiB 3abe3MeyeHHs] KPUMiHAaIbHOTO [IPOBA/PKEHH, 1[0 MOXYTh 0OMeXyBaTi (IO MOXKe CTAaHOBUTHU
BTPy4aHHs Ta 0OMeXXeHHsI) IpaBa (Pi3MYHUX Ta OPUANYHUX OCIO MUPHO BOJOAITY CBOIM MailHOM.

Cepep, 3aranbHUX 3acaj, KPMMiHa/IbHOTO IPOBAJKeHH:A, BcTaHOBNeHUX y cT. 7 KIIK Ykpainu, oxpemo
BUJII/IAETbCA HEMOTOPKAHHICTh TpaBa BracHocTi (m. 7). i smicT mepembauae, mo mos6asneHHs a6o
0OMeXeHHsI TIpaBa BJIACHOCTI i 4ac KPMMiHAJIbHOTO NMPOBAJ>KeHHs 3[i/ICHIOEThCS JINIIe Ha IMiACTaBi
BMOTVMBOBAHOTO CYIOBOTO PillleHH, YXBA/JIEHOTO B MOPAAKY, lependadeHOMy KpUMiHaIbHO-TIPOLieCyab-
HVM 3aKOHOM, 32 BUHATKOM TMMYAacOBOTO BWIYYeHHsS MaliHa 6e3 Cy[JoBOro pillleHHsS Ha IifcTaBax Ta B
nopsaky, nepepgbdavennx KIIK Ykpainm (c1. 16 KIIK Ykpainm).

Y 3B’A3KY 3 MM 0C00NMBY PO/b 3a J0TPUMAHHAM NpaB Ta cB000J (isnyHmMX
Ta WPUANYHKX 0CID HA HeJ0TOPKAHHICTL NpaBa BNACHOCTI Nij yac A0CY/0-
BOT0 PO3CANiZYBAHHA BiAirpae ciauuii cyaas.
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4.6.2

OuiHoBaHHA NPaBOMIPHOCTI BTPYYaHHS
B NPaB0 MUPHOIO BOJIOAIHHA MAHOM

I1ig 9ac gocypoBoro poscuifysanss 1o noBHoBaxkeHb caifdoro cyani KIIK Ykpainu BigHeceHo BupimieH-
HS HM3KY [IUTaHb, [0 CTOCYIOTbCSA HAJJaHHA T03BOTY Ha OOMEXEeHH: IIpaBa BJIACHOCTI 0co0M, 30KpeMa:

1) TMM4YacoBMIl JOCTYI O pedeil i JOKYMEHTIB 3 MOX/IMBICTIO IX BUTy4eHHS, KNI TIOJIATA€ Y HAflaHHI
CTOPOHI KpMMiHA/IBHOTO MPOBA/PKEHHs 0CO0010, Y BOMOAIHHI KOl 3HAXOAATHCA Taki pedi Ta Jo-
KYMEHTH, MOKIMBOCTI 3[i/ICHUTH iX BUIMKY, AKIIO 6e3 TaKOro BUITy4eHHS iCHYe peajlbHa 3arposa
3MiHM 260 3HUIIEHHS pedell Ui JOKYMEHTIB, a00 Take BIIY4eHHA HeoOXiHe J/I JOCATHEHHS MeTU
OTPMMaHHS JJOCTYIy 0 peveil i JOKyMeHTiB (4. 7 cT. 163);

2) [O3Bi/l Ha MpOBeleHHA OOLIYKY, IO HAJAETbCA 3 METOIO BMABIEHHA Ta ¢ikcaril BifomocTeit mpo
00CTaBVHM BUMHEHHs KPUMiHaJIbHOTO IIPaBOIOPYIIEHHA Ta MICTUTBHCS IepeNiKiB pedeil Ta JOKy-
MEHTIB, IIIOJ0 SIKOTO IPAMO HaJaHO 03BN Ha BigmrykaHHA (cT. 234);

3) apewrT MaiiHa, IO IOJIATAE Y TT030aB/ICHH:A 3a YXBa/IOIO CTIYOTO CYAji MpaBa Ha BiIUy»KeHHs, po3-
HOPSAKEHHA Ta/ab0 KOPUCTYBaHHA MAilHOM, I[OZIO AKOTO iCHY€E CYKYIHICTb HifiCTaB Y PO3YMHUX
HiZI03p BBAXXATH, 1II0 BOHO € JOKa30M 3/I0UNMHY, MifI/IATa€ ClelianbHiil KoHdickalil y mgospoBaHoro,
00OBMHYBAYE€HOT0, 3aCYKEHOTO, TPeTiX 0cib, KoH}icKauii y opuandHoi ocobu, mis 3abe3nedyeHHA
IVIBIIPHOTO TT030BY, CTATHEHHS 3 IOPUAMYHOI 0CO0Y OTPMMAaHOI HEIIPaBOMipHOI BUTOAM, MOXK/IMBOI
KoHickarii MariHa (4. 1 cT. 170).

Jlo BUK/TIOUHMX BMIIAJKiB TMM4YacOBOTO BIUTy4eHH:A MaiiHa 6e3 cyfoBoro pimenHs, nepegbadennx KITK
Ykpainu, HajexXaTb:

1) TuM4YacoBe BUITydYeHHs MailHa IIifj 4ac 3aTPMMaHHA 0COOU B MOPSAAKY, HependadeHomy cT. 207, 208
KIIK Ykpaian (4. 1 ct. 168);

2) TUMYacoBe BWIYYeHHS IijJ yac OOLIYKy MaiiHa, Ke He BXOAUTD JIO0 MeperiKy, W00 SKOTo MPsIMO
HaJJaHO JI03Bi/I HA BillyKaHHA B YXBaJIi IIPO [O3Bi/l Ha IPOBeIEeHH:A OOIIYKY, OflHAK Ma€ 3HAYCHHS
IJ1s1 KpMMiHaJIBHOTO MIPOBa/KeHHA (4. 7 CT. 236);

3) TuM4acoBe BUTy4YeHH:A MalfHa y BUIIAJKY ITPOBeIE€HHA HeBiIK/IagHOro o6myky (4. 3 cT. 233).

Pa3oM i3 MOBHOB@XEHHAMM CIIJYOTO CYAJi CAaHKI[iOHYBaT) IeBHI OOMeXXeHHs MallHOBUX IIpaB 0cobu
i 4ac JOCYHOBOIO PO3CIiflyBaHHA CHi4YMil Cynas TaKOXK Ha[i/IeHMI IIpaBOM BUPIIIyBaTV NMUTAHHA
IIPO CKacyBaHHs paHillle 3aCTOCOBaHMX OOMeXXeHb IIpaB BIACHOCTI Ta IIOHOB/IIOBATY 0COOY B MailHOBUX
IIpaBax, 30KpeMa:

1) ckacyBaHHA apelITy MajiiHa (IIOBHICTIO 200 YaCTKOBO), Y pa3i 3BepHEHHS 3 BilIIOBiJHMM KJIONIOTaH-
HSM Mi/JO3PIOBAaHMM JIOTO 3aXMCHMKOM, 3aKOHHUM IIPECTaBHMKOM, IHIIMM BIACHUMKOM ab0 BOJIO-
IinblLieM MajifHa, IPeCTaBHUKOM IOPUANYIHOI 0CO0U, {00 SKOI 3iICHIOETHCS IPOBA/KEHHS, SKi He
Oy/u IPUCYTHI Py POSI/IALI IUTAHHSA PO apeIlT MajiHa SKIIO B IOAA/IBIIOMY 3aCTOCYBaHH] I[bOTO
3axofy Bifjmana nmotrpeba abo apemT HaknafeHo HeobrpyHToBaHo (cT. 174 KIIK Ykpainm);

2) BupillleHHA NUTAHHA O/I0 HETIOBEPHEHHA TYMYACOBO BIIYI€HOTO MaliHa y pasi 3BepHEeHH: 3 Bifilo-
BifHOIO cKaproto B mopsaky IL. 1 4. 1 ct. 303 KIIK Ykpainu oco6oto, mpaBa 4u 3aKOHHI iHTepec Kol
0OMEXYIOTbCA IiJ] 9ac [OCYOBOrO PO3CIifyBaHHA, AKIO: 1) MOCTAHOBOK IIPOKYPOpa BUITYYEHHS
MalfHa BU3HaHO 0e3Mi/ICTaBHUM; 2) YXBaJIOIO C/I[Y0T0 CYAAii BITMOB/IEHO Y 3aJ0BOJIEHH] K/IOIIOTaHH:A
IPOKypoOpa IO apellT IIbOro MaiiHa; 3) KJIOINOTaHHA CTiIY0ro, MPOKYypopa PO apemT TMMYacOBO
BITyYEeHOTO MalifHa IOJAaHO 3 MOPYIIEeHHAM CTPOKY, BcTaHOBIeHoro 4. 5 c1. 171 KIIK Ykpainn a6o
yXBaja CIiYuil CyAA PO apellT MaliHa IOCTAaHOBJIEHA 3 IOPYLIEHHAM CTPOKY, BCTAHOBJIEHOTO 4. 6
ct. 173 KIIK VYkpainu; 4) y pasi ckacyBaHHA apeIuTy.
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IIpote, monpy MMPOKi TOBHOBa)KEHHS C/TiJYOTO CYAAi B IMTaHHI KOHTPOJIIO 3a OTPMMaHHAM IIpaBa
BJIACHOCTI Ta 3aKpillJIeHHA HEIOTOPKAHHOCTI IIpaBa BJIACHOCTI fAK 3arajJbHOI 3acaii KPMMiHaJIbHOTO IIPO-
BaJI)KE€HH, 3a/IMIIAIOTHCA YMC/IEHHI HEY3TOMPKEHOCTI Ta nporanuay. Yepes 1ie HEMOXXINBO CTBEPIKYBa-
TI IIPO HasIBHICTb B YKpaiHi eeKTBHOIO MeXaHi3My IIPaBOBOTO 3aXVCTY BiJi CBaBI/IbHOTO BTPYyYaHHS B
IIpaBO BJIACHOCTI Ha CTafil JOCYJOBOTO PO3CIilyBaHHA KPMMiHA/IbHOTO IIPOBAJ/I>)KEHHS.

Tak, cepes OCHOBHWUX NpOGMEM 3aNMWANTLCA: HEBU3HAYEHWA NPaBOBUN
CTAaTyC MaifHa, BUIYYEHOro MiJ, yac 0OLWYKY; 3710BXMBAHHS MOBHOBAXEH-
HAMM Ha 36epiraHHs BiANOBiAHOMO MaitHa 3 GOKY CTOPOHM 00BMHYBAYEHHS;
HeJ0TPUMaHHA BMMOTM W0A0 0OMEXEHHs NpaBa BACHOCTIi BUKMHYHO Ha
NiACTaBi CYZ10BOI0 PillIeHHS.

4.6.3

loBHOBaXEHHA W00 PO3rNAAy CKapr

Ha HENOBEPHEHHA TUMYAaCOBO BUJIYYEHOIO MaiHa

Bignosiguo no 4. 1 c1. 169 KIIK Ykpainu TMM4YacoBO BUIy4eHe MalfHO OBEPTAETHCS 0COO, Y sIKOI BOHO
Oy/10 BUTy4eHO:

1) 3a MOCTaHOBOK NMPOKYPOPa, SAKIO BiH BU3HAE TaKe BUIYYEHHS
MaliHa Oe3MiCTaBHUM;

2) 3a YXBaJIOI CIAYOro CYAAi 4M Cymy, y pasi BiiMOBM y 3a/j0BO-
JIEHHI K/IONIOTaHHS IIPOKypopa PO apellT IJbOro MalfHa;

3) y Bumagkax, mepepm6adeHyx 4. 5 cr. 171, 4. 6 ct. 173 nporo
Kogexkcy;

4) y pasi ckacyBaHHs aperury.

Skio B HaBefleHNX BUIIA/IKAX OPTaHOM JIOCY[JOBOTO PO3CIiyBaHH:A, IPOKYPOPOM TMMYacCOBO BU/IyYeHe
MaJiHO He IIOBEPHYTO, i10r0 BOJIOAiNeLb Ma€ IpaBo Ha mifcTasi 1. 1 4. 1 cT. 303 KIIK Ykpainm ockap-
KUTY 0e3[is/IbHICTD CTiY0T0, IPOKYPOPA, IO HO/IATAE Y HEIIOBEPHEHH] TMMYacOBO BIIY4€HOTO MajiHa.

HeoH03HaYHUM Y LbOMY KOHTEKCTi 3a/MWAETLCA MUTAHHSA WO/AO0 CTPOKIB
0CKapXXEHHS! TaKoi 6e3AiANbHOCTI.

Buxopsaum 3 m. 1 4. 1 c1. 303, u. 1 cT. 304 KIIK Ykpainu 6e3pifnbHicTb CIig40ro, IpoKypopa, siKa IoJIATae
y HelIOBepHEHHi TMMYacoBO BMJIYYeHOTO MajlHa 3TifHO 3 BuMoramu cT. 169 mporo Kopekcy, Mmoxe 6yTn
OCKap>KeHa BiJMOBIZHOI 0CO00I0 IPOTATOM [IeCATY AHIB 3 MOMEHTY IPUITHATTS PillleHHsI, BAMHEHH il
a60 6e3qisAIbHOCTI.

CBO€10 4eprorw 3BEpHEHH: 3i CKaprom 3 MOPYLIEHHAM 3a3HaY€HOTO CTPOKY MAa€ HacC/IifIKOM MOBEpPHEH-
HsA CKapru BigmnoBigHO mo 1. 3 4. 2 cT. 304 KIIK Ykpainn, HasgBHaA IpaKTMKa NOBEPHEHHA CKapT Ha Ll
mipcraBil’s.

176/ YxBana criggoro cynni fonociiBcpkoro paitonHoro cymy M. Knesa Bix 19 sxoBtaaA 2015 p. y ciipasi Ne 752/17036/15-k; yxBana c/1ifaoro cyzmi
Comnom’stHCBKOTO paitoHHOro cyny M. Kuesa Big 23 mororo 2018 p. y cripasi Ne 760/5041/18.
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Buwwin cneuianisoanuii cya Ykpainu 3 po3rnaay UMBINbHUX i KPUMIHANBHUX CNPaB Yy CBOEMY Y3arabHeHHi
B 12 ciyng 2017 p. No 9-49/0/4-17 3asnaums: “KpuMiHanbHuit npouecyanbHuit Kogexe Ykpaiku 3anpoBagus
HOBMIA NOPIBHSAIHO 3 PaHille AiYNM IHCTUTYT — OCKAPXEHHS pilleHb, A Yu De3AiANbHOCTI cniayoro, npokypo-
pa i/ yac J0cy/0Boro po3cniayBanHs. [epenik BiANOBiAHMX pilleHb, Ail Yu DE3AIANLHOCTI, AKi MOXYTb byTH
0CKapXeHi Mmig yac aocyaosoro poscniayBanus, BcraHosneHo cr. 303 KIMK Ykpainn. Kpim Toro, KIMK Ykpaiku
BU3HAYaE NOPAZ0K Ta YMOBM PO3INSAY OKPEMUX CKapr i B rNaBi 26 pernaMeHTye NOBHOBAXEHHS CNiAYOro cyaz,
AKi MOXYTb OYTM HUM peani3oBaHi 3a pe3ynbraTamu Takoro posrnsay. BogHoyac okpeMi npoLecyanbHi acnextu
pPernameHToBaHi HeJ0CTaTHbO YiTKO, @ B OKPEMUX BUNAZKaX HeJ0CKOHAN0 CPOpMyIbOBaHO HOPMU, SIKi perynto-
10Tb NOPSAOK BYNHEHHS Aili Ta NPUIAHATTA pilleHb, GaKTUYHE HEAO0TPUMAHHS AKOTO i NPU3BOANTL A0 3BEPHEHHS
ocib 3 BiANOBiAHAMM cKapramu. HaBeseHe 3yMOB/HE BUHUKHEHHS NPo6/IEM CY/0B0i NPAKTUKK, IKi B OCHOBHOMY
CNPUYMHSAITL HEOAHAKOBE Ta, BiZANOBIAHO, Y NEBHUX BUNAAKAX HENPaBU/bHE 3aCTOCYBAHHA NONOXEHb NpoLe-
CYanbHOr0 3aKOHO/ABCTBA i HEHA/ME)XHE BUPilIEHHS NMUTaHb, SKi BHOCATLCA HA PO3rNSA cAiayoro cyasi™".

Tak, y sraganomy ysaranbHenHi BCCY Bimnic 6e3mis/IbHICTb 3 HEIIOBepHEHHsA MaliHa IO Kareropii
TPUBAIOYNUX Ta 3a3HAYMB, L0 ‘HeMaA€e niocmas nosepmamu ckapeu Ha 0e30iAnvHiCMy, AKA NONA2AE Y HeNo-
BepHEeHHI MUMH4ACOB0 BUTYUEHO20 MALiHA, 3 NIOCMAB NPONYULEH020 CIMPOKY 36ePHEHHS 3 MAKOK CKAP2010,
ocKinvKy maka 6e30iAnvHICMb MAE TUUlE NOYAMKOBULL MOMEHM, 00HAK He MAE KiHe8020 cmPoKy”.

Mpote, nonpu 3ycunna BCCY y dopMyBaHHi eauHOI CYA0BOI MPaKTMKM,
JOCATY LLiET METU HEe BAanocs.

AKTya/IbHa Cy[OBa IpaKTMKa CBiTYUTb PO Te, II0 HEMOOAVMHOKVMMM € BUITa[KM, KOMU CIifdi CyAni He
BpaxoByIoThb y3aranbHeHHs BCCY, a60 3a3HayaoTh IIpo Te, IO MOPS/IOK KPUMiHAIBHOTO TPOBAKEHHS
Ha TepuTOpil YKpaiHM BM3HAYa€TbCA JIMIIE KPMMiHAaIbHUM IIPOLIECyaTbHUM 3aKOHOJABCTBOM YKpaiHM,
IO AKOTO y3arajJibHeHHA CY[0BOI IPAKTUKI HE HaJIEXKUTD.

Tak, cmigunmit cynpsa IlleByeHKiBCbKOTO paitoHHOTrO cyny M. Kmesa Bigku-
HYB [JOBOAY CKap>KHMKA IPO Te, IO CTPOK HA IIOJAHHS CKapry Ha 6es-
O1AJTBbHICTD, IO IIOJIATAE y HeHOBepHeHHl TNM4YaCOBO BI/UIy‘IeHOI‘O MalnHa,
He IIPOIIYIIeHO, OCKIIbKM TaKa 6e3IisA/IbHICTb BiflHeCeHa O TPUBAIOYOi Ta
HOBEPHYB CKapry'’®.
Taxo>x OKa30BUMMU € yXBajm cinifgoro cyani Conom stHCbKOTO paitoHHoro cyny M. Kmuesa'” Ta ciiguoro
cynni Iloginbepkoro paitonHoro cysy micta Kuepa'®. Y 3asHaueHux yxBamax cilifgi cyffii BKa3yloTb Ha
HeoOXiTHOCTI ZOTPUMaHHS AECATU/IEHHOTO CTPOKY Ha IOfaHHs CKapry Ha 6e3Mis/IbHICTD, 0 MOMIATAE Y
HEITOBEPHEHHI TMMYaCcOBO BUIyYEHOIO MajilHa.

OaHak HoBocTBOpEHUA Buwuit aHTMKOpyNUiHKiA cyz BpaxoBye nosuuito BCCY, BuknazeHy B y3aranbHeHHi Bij
12 ciyna 2017 p. No 9-49/0/4-11. Tax, cniaunii cyaas Buwioro aHTUKOpYNLiAHOTO CYAY Y CBOIW yXBaji Nocu-
naetbca Ha 3rajaHy nosuuito BCCY Ta Haronowye, wo “taka 6e34isnbHicTb [1040 HENOBEPHEHHS TUMYACOBO
BUJTYYEHOTO MaiiHa] Mae JnLLe NOYATKOBUA MOMEHT, 0JHAK HE Mae KiHLEBOro CTPOKY” Ta AIK HacnioK “chigya
CYAAS NPUXOAMTL A0 BUCHOBKY, L0 TaKa CKapra nojaHa B cTpok™'d,

177/ TIpo mpakTUKy POSITIANY CKapr Ha pillleHHs, Aii uu 6e3/iANbHICTh OpraHiB JOCYIOBOIO PO3CIifyBaHH:A Uy IIPOKYPOpa IiJ Yac JOCYA0BOTO
poscrifysanHs : Y3aranbHeHHs cyposoi npaktuky BCCY Bif 12 ciuna 2017 p. Ne 9-49/0/4-17 // https://web.archive.org/web/20180706172141/
http://www.sc.gov.ua/ua/uzagalnennja_sudovoji_praktiki.html.

178/ YxBana cniguoro cynni llleByenkiBcpkoro paitonHoro cymy M. Kmesa Bin 25 nmucromama 2019 p. y cipasi Ne 761/45353/19 //  http://www.
reyestr.court.gov.ua/Review/85934377.

179/ YxBana criguoro cyani Comom’ ssHCbKOro paitoHHoro cyny M. Kuesa Bin 23 miororo 2018 p. y cripasi Ne 760/5041/18 // http://www.reyestr.
court.gov.ua/Review/72487300.

180/ YxBanma criuoro cyzpi Iloginbcpkoro patonnoro cyny micta Kuesa Bin 30 numua 2019 p. y ciipasi Ne 758/9304/19 // http://www.reyestr.court.
gov.ua/Review/83366213.

181/ YxBana criggoro cyani Buioro anTukopymiiitHoro cysy Bif 26 mucromaga 2019 p . y cripasi Ne 991/1482/19 // http://www.reyestr.court.gov.
ua/Review/85903071.
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3 ornaay Ha QyHAaMEeHTaNbHUA XapakTep NpaBa BAACHOCTI BBAXAEMO,
I0 OCKApP)XEHHA A0 CRiAYoro cyaai 0e3jisnbHOCTI cniayoro, NpoKypopa,
L0 NONATAE Y HEMOBEPHEHHI TUMYACOBO BUYYEHOr0 MaiiHa He MOXe byTu
00MeXeHe byab-AKUMM CTPOKAMM B MEXaX A0CYA0BOr0 PO3CNIAYBaHHS.

3a yMOBM HacTaHHsA 00CTaBuH, Bu3HadeHNX CT. 169 KIIK Ykpainu (BMHeCeHHs IPOKYpOpPOM IIOCTaHOBI,
AKOKI BIIyYeHHS MaifHa BM3HAHO Oe3IifICTaBHMM; BUHECEHHA CIi[YMM CYAZEI0 YXBaIM IIPO BiIMOBY
B 3aJJOBOJIEHHI KJIONOTAaHHA IPOKypopa IIpPO apeliT TUMYacOBO BW/IYYEHOTO MaliHa; He 3BE€PHEHHA
IIPOKypopa i3 KIOIMOTaHHAM IIPO apellT TMMYacOBO BWIYYEHOTO MaliHa y mepembadeHui 4. 5 ct. 171
KIIK Ykpainm cTpoK; He BUpILIEHHA CIAYMM CYALEI0 KIOIMOTaHHA IPOKypopa PO apemT TMMYacOBO
BITy4€HOTO MaifHa y Bu3HadeHui 4. 6 cT. 173 KIIK Ykpainu cTpok; ckacyBaHHA apeIlTy MajfHa) TMMYa-
COBO BIJTy4€HEe MallHO IIOBEPTAETLCA 0C00i, y AKOI BOHO OY/I0 BUITydeHe, BillIOBifJHO 000B 30K OpraHy
TOCY/IOBOTO PO3CIiyBaHHA, IPOKYpOpa Y TAKOMY BUIIAIKy IIOBEPHYTH BUIyYeHe MAiHO € TPUBAOYNM,
CTPOK JIOTO BUKOHAHHS BU3HAYEHO K “HETailHO’, IpOTe He 0OMe)KeHe OYIb-AKMMI YaCOBMMIU MEKaMIH.

4.6.4

lipaBoBMi cTaTyC MalHa, BUIYYEHOTO

nif yac npoBejeHHA 00wWyKy

SK 3asHayeHO B IIOPIYHIN MONOBiAI YnoBHOBaXkeHOro BepxoBHoi Pajgyu Ykpainu 3 mpaB JIOAMHMU IIPO CTaH
IOfiepyKaHHA Ta 3aXUCTY IpaB i CBOOOJ MIOVHY Ta TPOMaJTHMHA B YKpainu 3a 2018 pik, 10 YIIOBHOBa>KEHOTO
HA/IXOJATh CKAapry LIOZI0 TIOPYIIeHHs IpaB 0Cib, AKi He € yIaCHMKaMM KPUMiHAIbHYX IIPOBaJXKeHb, OffHAK Ha
HiZCTaBi yXBaI CTAYMX CYAAIB Y HUX IPOBEIEHO OOIIYK Ta BUIYIeHO IXHE 0COOMCTe MaitHO, pedi Ta JOKYMEHTI,
a TAaKOX IIOJI0 BIWIYYEHHsI Mifl Yac OOIIYKiB IpefMeTiB (SIK IpaBmIo, TPOLIOBMX KOIITIB, €/IEKTPOHHUX iH(OP-
MAIITHNX CHCTEM), IPSIMO He 3a3HAaYeHMX B YXBa/laxX CIIYMX CyAfiB. BkasaHi 0cobu He MaloTh MOXXIMBOCTI
OCKaP>KUTY BUTyYEHHS MAIHa, K€ IIPOBOAM/IOCS BiAIIOBIHO O yXBa/I CIIY0r0 Cy/Ji, OCKI/IbKI yXBaJIa IIPO
TO3BUI Ha IIPOHMKHEHHA [0 KVT/IA YN {HIIOTO BOIOAIHHA 0CcOOM Ta Ha iX OI/IAX i 0OIIYK OCKap)KeHHIO IIij 9ac
JOCYZIOBOTO CTifICTBA He IiJIATa€, 3allepedeHHs IPOTY TaKMX YXBaJl MOXXYTb OyTY IOfjaHi JIVIIIe I1if] 4ac Iif-
TOTOBYOTO 3aciaHHA B CYAi. BinmosinHo ocoby, 1o He HajeXxaThb Ko Koia ocib, ki BigmosinHo po ct. 314 KIIK
Ykpainu 6epyTb y4acTb y MiTOTOBYOMY 3acifaHHi (IIpOKypop, 0OBMHYBadeHNIT, 3aXUCHMK, TOTEPIIINIL, JI0T0
Ipe/ICTaBHMK Ta 3aKOHHUII ITpefCTaBHYK, IIVBiIbHNUII T03MBaY, JI0T0 MpelCTaBHYUK Ta 3aKOHHUII NTPeCTaBHIUK,
LVBUTBHMIA BiATIOBiffa4 Ta J10ro MpefCTaBHNUK), B3arai Ho36aB/ieHi MOXX/IMBOCTI 3asIBUTH [Iepef; KOMIIETeHTHUM
Iep>KaBHMM OPTaHOM IIPO MOPYLIEHHS IIpaBa Ha HETOTOPKAHHICTD IX JKUT/IA YUY {HIIOTO BOTIOMIHHS y 3B 3Ky
3 OOIIYKOM Ha MiACTaBi Takol, 110 He BifNOBIZAaE BUMOraM 3aKOHY, yXBamu CIigdoro cygpi. Binbire toro, y
pasi AKIIO yXBama CIAY0ro CyAAi mpo oOUIyK He MICTUTDh BU3HAYEHOTO MEPEIKY MpeaMeTiB ab0 JOKYMEHTIB,
ocoba, mmpasa sIKoi Oy 06MeKeHi i yac o6ILIyKy, B3arasi 030aBIeHa MOX/INBOCTI e()eKTUBHO OCKAPXKUTI
Ail IpefiCTaBHMKIB IPAaBOOXOPOHHIX OPraHiB IIifj Yac o61IyKy. Y BUIIAIKax MOPYIIEHHS IIpaBa 0COOM IIISIXOM
IIOCTQHOBJICHHA YXBa/IJ CTYOr0 CYALi 3 IOPYLICHHAM HOPM HAIIlOHaJIBHOTO 3aKOHY fiepyKaBa 3000B’s13aHa
3abesneynTy eeKTUBHMI 3acib 3aXMCTy Bif MOpymIeHHA'*.

Cnpaspi, yxBajia Ipo NPOBeJieHHA OOIIYKY He IIiJIArae neperiany CIi[9uM CyAIero Ta He OCKapXKYETbCs

B alNleNALiIHOMY IOPSKY.

182/ Ilopiuna fonosifs YosHoBaXkeHOoro BepxosHoi Pasiut Ykpainu 3 mpaB MIOAMHN PO CTaH AOAEP)KAHHA Ta 3aXUCTY IPaB i CBOOO MOANHY i
rpomapiaHuHa B Ykpaini, 2018 p. C. 39.
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D KMNK Ykpailu He MicTUTb MeXaHi3My 3BEPHEHHSI BNIACHMKA MailHa i3 KNOMOTaHHAM Npo
0 NOBEPHEHHS BUJTYYEHOTO NiJ, Yac 06wWyKy MaiiHa.

Y BuIIafKy 3B€pHEHHA BIACHMKA MaliHa [0 CIif40rO CyZAji 3i CKaprowo Ha HEIOBEpHEHH:A MaliHa, Cifgdi
CYAAi BiIMOB/IAIOTH y iX 3aJJ0OBOJIEHHI, IOCWIAIOYNCh HA Te, IO CIipHE MaliHO IPsAMO IepefbadeHe B
yXBaJIi PO [I03Bi/1 Ha NPOBefleHHs OOLIYKY, a OT)Ke He € TMMYAcOBO BMIYYEHMM i JIOTO IOBEpHEHH:
CHJYUM CYJJIel0 HEe PEINTaMEHTOBAHO IIPOLIECYaJIbHUM 3aKOHO/IABCTBOM.

Omxe, 210 BUPilIEHHS CYAOM KPUMIHANLHOI CNPaBYW NO CYTi, NOBEPHEHHS BU-
NYYeHOro Mij yac obwyky MaitHa dakTyHo HemoxuBe. HaBiTb Tozi, ko
TaKe MaifHO He € J0Ka30M Ta He M€ XOAHOI0 3HAYEHHS ANSl KPUMIHAILHOTO
NPOBaZXKEHHS.

OpHak HaBiTb BUHECEHH: Y CIIpaBi BUPOKY He rapaHTye IOBepHEHHA MallHa, OCKiZIbKM BifiIMOBiZHO 10
4. 1 cT. 368 KIIK Ykpainu cyn mpu yxBajieHHi BUPOKY BUPIlLye, IO Ha/JIEKUTh BUMHUTU 3 MallHOM, Ha
sKe HaK/IaJIeHO apellT, PeYOBMMU [0Ka3aMy Ta JOKYMEHTaMU, sIK BYMHUTHU i3 3aXofjaMu 3abe3nedeHHs
KpMMiHa/lIbHOTO IpoBa/pKeHHA (11. 12, 14 4. 1 ct. 368 KIIK Ykpainu).

HatoMicTb BUpilleHHS! NUTAHHA NOAANbLIOI J0Ai MailHa, W0 HEe € PeYoBUM
JI0Ka30M, JJOKYMEHTOM, Ha fiKe HE HaKNajeHo apelwT Ta sIke He byno Bu-
NyyeHe B Pe3yNbTaTi 3aCTOCYBAHHA 3aX0AiB 3a063NEYEHHS KPUMiHANLHOTO
NPOBAZKEHHS, HA CYJ, HE NOKNAJEHO.

ITe B yeproBmit pa3 IpMBEpPTAE HAIIY yBary /10 MpobIeMM HEBU3HAYEHOCTi IIPABOBOTO CTATyCy BIITyde-
HOTO IiJ] Yac NpoBeleHH:A OOIIYKY, OIIANY MailHa.

Tak, y piwenni y cnpasi “3ocumoB npotut Ykpainn” (Zosymov v. Ukraine), ia 07 nunna 2016 p., 3asBa
No 4322/06, po3rnsHyswm ckapry 3asBHuka 3a ct. 1 lepworo npotokony Ao Konsenuii, ECI1J1 3a3nauums, wo
Y L/l cnpasi 6AMHUM W/ISIXOM NOBEPHEHHS! 3aBHUKOM CBOTO MaiiHa byno J04eKaTucs pe3ynbraTiB KPUMiHaNb-
HOro MPOBA/KEHHS, Y MEXax SIKOro BoHM 30epiranuch. BogHoyac Lie NpoBajXeHHs NPOTAIOM YOTUPLOX POKIB 3
JlaTi 3BepHEeHHs 3asBHMKa 0 EBponeiicbKoro cyay byno npusynuHeHe 6e3 byab-AKWUX NEpCNEKTMB MPOrpecy.
HauionanbHe 3aK0H0AaBCTBO He HaZlaBan0 3asBHUKY XOJHNX 3aC0DIB 3axXuUCTy ANS 0CKAPXKEHHS HEobXigHoCTi
3bepiraHHa /oro MaitHa npavjiBHAKaMK MiniLii, AK Ha MOYaTKoOBOMY eTami, TaK i 3i cnavBoM 4acy. Y 3B’a3ky
i3 3a3HayeHum ECIJT pjitlwoB BUCHOBKY, WO YV 3asiBHUKA Oyna BiACYTHA MOXAMBICTbL iHililOBaTU nepernaj
He3aIeXHUM HALLiOHANIbHUM OPraHOM BNaJM CBOEYACHO i3 HAJAHHAM HEODXiZAHWX MPOLECYANbHUX TapaHTiil
3aKOHHOCTi BUIYYEHHS Ta 30epiraHHs MaiiHa NpoTATOM TPUBANON0 Yacy i KOHCTaTyBaB nopyweHHs ct. 1 Mepworo
npotokony A0 KoHseHLiii.

Y cnpasi “Hepinenbko Ta iHwi npotn Ykpaiku”, 3as8a No 43104/04, nepwmit 3asBHUK CKapXMBCA Ha Te, W0
700 I0KYMEHTH, KOCTIOMM Ta napymu Bynu cBaBiNbHO BUYYeHi Ta 30epiranucs y Miniuii npotaroM TpuBanoro
nepioay B yMOBaX, L0 CIPUYMHUAM NOWKOXKEHHA Ta BTpaTy MaitHa. Ha iforo aymKy, ueii 3axig 6y 3aHaATo 3a-
ranbHUM, a BiANOBIAHI Peyi XOAHUM YUHOM He CTOCYBANMCH PO3CNIAYBAHHS, Y MeXax AKOT0 BOHWU bYNu BUNYYEHi
.. IX TpuBane 36epiraHHs MiniLjielo He Mano HXOAHOI 3aKOHHOI METH.

Y piwenni Bia, 18 ciyns 2018 p. Eponeiicbkuii Gy 3BepHYB yBary Ha apryMeHT NEPLLIOro 3asiBHUKA, 11,0 0CHOBHUNA
€/IEMEHT 1 0r0 CKapry — a came W,0/10 CBABINbHOCTI NEPBMHHOIO BUYYEHHS AIK TaKOro — 3a/JMILIMBCA N03a
MEXaMu CyJ0B0ro po3rnaay. 3 LbOro BUNMBAE, LL0 HALiOHANbHE 3aKOHOAABCTBO, Y TAYMAYeHHi KOMNETEHTHUX
CYZI0BUX OpraHiB Y Ljif cnpasi, He 3abe3neyyBano epexTMBHOI MOXIMBOCTI nepernsay HeobMexeHoi cBobozM
PO3CcyAy, HaJlaHoi NPaBOOXOPOHHMM OpPraHaM Npu BUPILUIEHHI TOro, IKE MaiiHo NiANArae BUAYYEHHI0 Ta 3bepiran-
HI0 Y MeXax po3rnsAy KpuMiHanbHoro npoBazxeHHs. Cya AifWoB BUCHOBKY, W0 HaLjioHabHE 3aKOHOJABCTBO
He nepebayano HeobXigHMX npoLecyanbHUX rapaHTii NPOTU CBaBiN/IS NPU 3aCTOCYBAHHI 3a3HAYEHMX 3aX0AB i,
TaKMM YWHOM, He BiANOBiZano BUMO3i “AKOCTi 3aKoHoAaBcTBa” AnA Lineit KoHseHLji.
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3a3HayeHi B HaBelEeHMX pillleHHAX IIPaBOBiHOCKHU
manmu Micte nip yac gii KIIK 1960 p., npore cTtaHOM
Ha CbOTOfHI 3a3HaueHa MpobIeMa TAKOX 3a/TNIIAETHCS
aKTya/JIbHOIO, Ha IO 3BepTalM yBary CHifdi Cyapni mip
Jac NMPOBeJieHNX IiJ] 9ac HOCTiPKeHHs POKyC-TPyIL.

@QaKTUYHO 1le CTOCYETbCA 1 MaliHa, 1O BUIy4YeHe IIif
Yyac 3aCTOCYBaHHs 3aXOfly 3a0esledyeHHS KpUMiHa/Ib-
HOTO NPOBa/PKEHHA — TUMYacOBOI0 JOCTYIY [0 pedeit
i moxymeHTiB. B yxBami crmifgyoro cympi sasHava€TbCcA
CTPOK ii JIii, IpOTe Ha IPaKTUILIi 1ie JIMIIe CTPOK, B AKMIA
TaKa yXBaja Ma€ OyTM BUKOHaHA, TOOTO CTPOK, B AKMII
BIaCHMK (BOJIOZiNelb) MajlHa IIOBMHEH HaJjaTu peui,
BOKYMEHTH, NPO fAKi Jiie MOBa B yXBajli, B TMMYacoBe
BiJlaHHA CTifICTBA.

IIpore cTpok mepebyBaHHA TAaKOro MaiiHa B pOS3IIO-
PAIKeHHI OpraHy JOCyfOBOTO po3cimigyBaHHA (abo X
i CTOpOHM 3aXVCTY, AKIIO yXBaja IOCTaHOBJIEHA 3a IX
K/IOTIOTaHHAM), He BU3HAYEHO, K i MeXaHi3M IOBep-
HEHHs TaKOrO MailHa [0 3aKPUTTS KPUMiHaTbHOTO
IPOBa/PKeHH: a0 IMOCTAaHOBJIEHHA Y CIIPaBi BUPOKY.

Cninyi cyaai:

“Taka cama cuTyallia, HanpuKnaz, B yXBasi

npo obwyk. ko ocoba 3abupae MaitHo,

fIKE 3a3HaYeHe B yXBasli, Ha HbOTO apelT He
Haknazaaetbes. [poueaypy noBepHEHHS TOro
MaiiHa HeMae. BoHo He € TMMYacoBo BUAYYEHUM”.

“fAxwo BUNYYaETLCA MaiHO, IKE 3a3HAYEHO B
yXBani CNiAyoro cyAdi, a yxsana caigyoro cyaai
Mpo NPOBE/AEHHS 0DWYKY He 0CKap)KYETbCS, apewT
He HaKNaAaeTbea Ha Lie MaitHo. fIK ocoba notim
MOXXe /1001MBaTUCh MOBEPHEHHS LbOT0 MaifHa?
Xiba wo nicns 3aKiHYeHHs KpUMiHabHOTO
NpOBAKEHHS”.
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BUCHOBKM

A0 PO3ALNY

Il MpaBo Ha Hane)XXHe NOBO/)KEHHS

1. YnHHe KpuMiHanbHo-npoLecyanbHe 3aKOHOAABCTBO HAAiNse CNiAyoro
CyAAt0 HaibinbwMM 06CATOM NOBHOBAXEHDb 3 BUSIBNEHHS Ta pearyBaHHs Ha
TaKuii BUA NOPYIIEHHA NPaB NWAMHK, 9K KaTyBaHHs. [1pn LpboOMY criaywi
cyAAa 3000B’A3aHMil AiSTM NPOAKTMBHO Ta pearyBaTi Ha TaKi BUNaJKM AK 3a
HasIBHOCTI BiZANOBIAHOI CKApru, TaK i 3 BNACHOI iHiLjiaTUBY.

2. Cr. 206 KIK Ykpaihu nepeabayae yiTkuit anroput™ Aiil cniayoro cyaai
Yy BUNAZKAX, KOMK BiH CTUKAETbCA 3 iHGOPMALLIEW 1040 MOXMBOIO 3aCTO-
CyBaHHA KaTyBaHb 0 3aTpuUMaHoi 0cobu. lepeBaxxHo cniayi cyaai v Takux
BUMAjKaX A0pPYYaTb BiANOBIAHOMY OpraHy J0CYAO0BOI0 PO3C/IiAYBaHHS
MPOBECTH JA0CAIAKEHHA BUKNaZeHuX y 3aasi ¢akTie. Jlewo piawe cnigvi
CYAAi BUMaranu npoBeAEHHS CY/0BO-MEAMYHOr0 0OCTEXEHHS 0cobu 3a
HAABHOCTi CKapru Ha HeHaneXHe NOBOAKEHHS, 1 30BCIM PiZIKO — BXMBANM
3axo0/iB Oe3neku 0 0cobu, Wo 3a9BNANA NPO HEHANEXHE NOBOKEHHS.

3. Coopmyanacs pisHa npaktuka GOpMyIOBaHHA CRIAYUMK  CYAASMM
B YXBa/aX, BUHECEHMX B MOPSAKY CT. 206, BuMOrM W00 NPOBEAEHHS
MepeBipKkM BUKNAAEHUX Y 3asiBi 3aTpUMaHoi ocobu CI)aKTIB npo 3actocy-
BaHHA A0 Hel HacunbcTBa. TaK, 30Kpema, OKpeMi CyAAi, 3BEpTayucCh A0
BiZANOBIZAHOrO OpraHy A0CY/A0BOr0 PO3C/iAYBAaHHS, 3a3HAyYawTb B YXBai
npsaMy BUMOTy Npo BHECeHHs Biaomoctei A0 EP/IP, Toai K iHwi AopyyatTb
OpraHy /A0CYA0BOT0 PO3CAiAYBAHHS NPOBECTU AOCHiIAKEHHA BUKNAZEHMUX
daxrie. lpobnema y uboMy pasi nop’i3aHa 3 HEKOPEKTHWUM, Ha Hally
AYMKY, 3aKOH0AaBYAM (OPMYIOBAHHAM BMMOMW CAiAY0r0 cyaai — came
nposecT “ZocnisxeHns”. Ha npaktuui ue npu3BoAuTb 0 NpOBEAEHHS
pi3HOro poAy CyX00oBKX NepeBipoK 3a 3assBaMK1 NP0 KaTyBaHHs, Ha NiACTaBi
AKUX NPUIAMAETLCA PillEHHS! NPO AOLINBHICTL BHECEHHA BiJOMOCTEN A0
EPP. Taka npaktuka cynepeyutb cranaapram ECIUN, 3rigHo 3 sKkumm
nepeBipKa TaKuX 3asB MOXe 3/iNCHIOBATUCS BUK/IIOYHO B MeXax 0dilliiiHoro
PO3CANiAYBaHHS.

4. Cnipyi cyaai 40BONI PiZKO HAAAKTb J0PYYEHHS OpraHam A0CY/A0BOr0 PO3C/iAyBaHHS NPOBECTM NEPEBiPKN
3a GaKTOM HeHaJaHHs 3aTpUMaHili Y B3ATIi NiJ, BapTy 0C06i HaNeXHOI MeAMYHOT A0NOMOTK (NULLE KOXHMIA
10-1 Bunazaok, o bys 06’ektoM aHaniay). Kpim Toro, TpannsioThes i BUNaAKM, KoM CAiAYi CYAAl iTHOpYHOTL
TaKi ckaprv abo X Ha BNacHui po3cys He BOayalTb NiACTaB ANS HAAAHHA MEANYHOI J0NOMOTH.

9. flk npasuno, cniavi cyaai He BUMarawTb NOBiZOMUTH iX NP0 Pe3yNbTaTi iHiLLii0BaHOI HUMK NEpeBipky 3a
daKTaMu MOXXIMBOTO 3aCTOCYBAHHS HACUNLCTBA /0 3aTPUMAHOI Yv B3ATOI Mig, BapTy 0c06M. AIK NOACHEHHS
TaKoi MPaKTMKW CNiAYi cyaAi BUCNOBAKBANMCA Npo Te, U0 3aKOHOJABCTBO (aKTUYHO He nepejabayae
ByAb-AKOTO MEXaHi3My TaKoro KOHTPOJIHO 3 iX OOKY.

H lpaBo Ha cBoboay

1. Pesynbratu A0CHiAXEHHS CBiAYaTh, WO pearyBaHHs CNiAY0ro CyAAi Ha MOX/IMBE MOPYWEHHS npaBa
3aTpuMaHoi 0cobM Ha cBOGOAY HanpAMY 3aneXuTb Bij HasABHOCTI abo BiACYTHOCTi BiANOBiAHOI Ckapru y
nopaaky cr. 206 KIMK Ykpaiun. Y binbwocti npoananizosanux sunaakis (82 %) iniuiatopom posrnsay
NMUTaHHA W00 3aKOHHOCTi 3aTpUMaHHs 0cobu B nopaaky, nepeabayeqomy c1. 206 KIMK Ykpaihm, sucty-
nae ii aABOKAT. 3 BNACHOI iHiLLiaTUBN CNiAYI CYAAI NOpYWWAK L NUTaHHA auwe Y 5 % npoaHanizoBaHux
BUNAAKIB.

2. Cnipyi cyani He 3aBxau NPUAINATL HANEXHY YBAry OLHIOBAHHI0 3aKOHHOCTi 3aTpUMaHHS 0C00K, 30Kpe-
Ma 110/10:

m  JIOTPMMaHHSA NpaLLiBHUKAMW OpraHiB BUMOr 3aKOHOAABCTBA 100 4acOBOI0 NMPOMKKY MiX BYM-
HEHHSAIM 3/104MHY Ta 3aTPUMaHHAM, SIKi 03BONSKTL 3aTpUMaHHA be3 yxBanu cnigyoro cyaai. ¥ 13 %
NpOaHani3oBaHMX YXBan Liei CTPOK nepesuulyBas 24 roauHu, a B OKPEMUX BMNAZKaX 3aTPUMaHHSA
niz03ptoBaHoi 0cobu be3 yxBanu cniayoro cyaai 3aiiicHioBanoca binbi Hix yepes 6 Micauis nicns
BYNHEHHSI 3/104MHY;

m  TaK 3BaHWX “npuxoBaHuX” 3aTpUMaHb, KoM GaKTUYHO 3aTpUMaHa 0coba Hibu A006poBiNbLHO NpUbY-
BaE /0 CyAy AN 00paHHA 3ano0iXHOro 3axoAy Y BUINAAI TPUMaHHA NiJ, BapToi.

3. BiacytHa eavHa ﬂpaKTMKa po3rNSAy CAiJYMMM CYAAAMM CKApr CTOPOHM 3aXMCTY HA HE3aKOHHE 3aTpu-
MaHH$, L0 HAAX0AATb Nij Yac po3rnsAy KN0NoTaHHA npo OﬁpaHHﬂ 3anobixHoro 3axoAy y BUrNAA TPUMaHHA
nij, BapToH. HOLIJVIDGHOIO € NMpaKTUKa, KONW CRiavi CyAAi CnoYaTky posrnsAanTb KION0TaHHS 1040 OﬁpaHHﬂ
3anobixHoro 3axoay, a BXe NOTiM CKapry Ha He3aKOHHICTb 3aTPUMaHHA.

4. BigcyTHa TaKox eAMHA MpaKTMKa WOAO PO3rNAAY CRiAYMMK CYAAAMW KIONOTaHb MPo 0bpaHHA 3amo-
bixHoro 3axoay y BUrNAAI TPUMaHHA Mij, BapTOl0 Y BUNAAKY BCTAHOBEHHS HE3aKOHHOCTi 3aTpUMaHHs. Tak,
30Kpema, YacTHHa CRiAYMX CY/AAIB 3BiNbHAAE 3aTPUMaHy 0c00Y Ta BiAXMNSE Take KnonotaHHs. BoaHoyac aeski
CMiAYi CYAA, 3BiNbHMBLIM 3aTPUMaHy 0coby, 06MpatoThb W00 HET 3an0biXHMIA 3axia, y BUINAAI TPUMAHHA Nij,
BapTOH a00 XX WM.

9. HenooauHokuMK € BUNAAKHW, KON CAiAYI CYAAI Y pasi HAAXOAKEHHS CKapru NPo HE3aKOHHICTb 3aTpUMaH-
HS BiZKNaAalTh ii Po3rnaA A0 MOMEHTY PO3INISAY NUTAHHS 1L0A0 00paHHS 3anobiXHOro 3axoAy CTOCOBHO
3aTpuMaHoi 0cobu, nopyuyoyn TMM camum Bumoru Y. 2, 3 c1. 206 KIK Ykpainu.
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Il lpaBo Ha 3axuct

1. Cnigyicyaai, 3abe3neyyyv npaBo Ha 3aXMCT, YacTo CXUASHTHES A0 pOPMANILHOTO NiAX0AY — NPU3HAYEHHS
3aXMCHUMKA Yy BUNAZKaX, KoM € 4iTKo chopMynboBaHa BUMoraTa signosigHa npoueaypa. Bognoyac KINK Ykpaiuu
JLa€ CYAAAM WMPOKi NOBHOBAXEHHS ANS 3a/y4EHHS 3aXMCHMKA, Y TOMY YUCAi AKILLO LibOr0 BUMAraTb iHTEpecH
npaBocyazs.

2. Cnipyi cyaai no-pi3HoMy OLiHIOIOTH HACIAKY HE3a0e3NeYeHHS 3aXUCHUKOM Y pasi, AKWL0 NiA03pHBaHuiA byB
3aTPMMAaHMWIA i 1110/10 HbOTO € KJIONOTAHHSA NP0 00paHHA 3aN0biXHOr0 3aX0Yy Y BUTNAZAI TPUMaAHHS NiJ, BapTOi0, NPy
ToMy oMy byno He 3abe3neyeHo AocTyn A0 aasokara. OHi ciayi cyaai 3anyyaiTh 3aXMCHUKA AN1S OKPEMOi npo-
LiecyabHoi Aji, 4aK0Th 30 ANHN AN 03HAHOMNEHHS TaNPOJ0BXYI0Tb POINS KNIONOTAHHSA NP0 3an00iXHMiA 3aXiA.
[HWi cyaai — HaronowywTb Ha BiACYTHOCTI 00FPYHTOBAHOI NiA03pM (AKWO BOHA 3aCHOBAHA Ha iHdopMaLji,
OTPMMaHiit Bifi 3aTpUMaHoi 0c06K) Ta BiACYTHOCTI 3aXMCHUKA HA €Tani 3aTPUMaHHS, WO € iCTOTHUM NOPYLIEH-
HAM NpaB IAMHM, Ta BIAXUNAKTH KONOTAHHS NO CYTI.

3. TpannswTbCa BMNAAKW, KONMM 3a]y4YeHHS 3aXMCHWKA CNiZYMMM CYAASMM ANA YYacTi B OKpeMiil
CNiAvii Al BUKOPUCTOBYETHCA ANMS YCYHEHHA PEAnbHOTO 3aXWCHMKA Y cnpasi Ta opManbHoro 3a-
XUCTY 3 BOKY HOBOMPM3HAYEHOTO 3aXMCHMKA, TaK K yacy ANA BUPOOMEHHS MO3ULIT i Y3roAXeHHs ii
3 KNiEHTOM HEMae.

Il MpaBo Ha npuBaTHiCcTL

1. Indopmauis, sika MicTTLCS B TenedoHax, HOYTOYKaX, iHWIMX ENEKTPOHHKMX HociAX iHdopMaLii, B ocobucToMy
NWCTYBaHHi TOLLLO CTaHOBUTbL 0XOPOHI0BaHY 3aKoHOM TaeMHuLo (cT. 162 KITK Ykpaitu). Mpo ue cnigumm cyaaam
CNiJ nam’aTaTv npu po3rsAi NUTAHHS NPo TMMYAcOBMIA AOCTYN A0 peyeil Ta AOKYMEHTIB, HajaluM A03BiN Ha
NPOBE/JEHHS 00IYKY 3 METOW BiJWYKAHHS NUCTYBAHHS, 0COOMCTMX 3amuCiB, i BPaXoBYBATW NP OL|HKOBaHHI
NPONOPLLIAHOCTI BTPYYaHHS OpraHiB y cepy NpUBATHOID XUTTS 0CODM.

2. Came Ha cTazii A0CYJ0BOrO PO3C/iAYBAaHHA CMIAYMA CYAAS € TapaHTOM AOTPUMaHHA 0OIpYHTOBA-
HOCTi BTPYYaHHS Y MPaBO Ha NpPWBATHICTb, Y TOMY YMCAi 3aKOHHOCTI TaKoro BTPYYaHHs. BiacyTHictb
Takoi nepesipku (abo HaBiTb HEHaJaHHA ii pe3ynbTaTiB CTOPOHI KPUMiHANBLHOTO NPOBAAXEHHA) MOXeE
MaTU Hac/iAKOM BW3HAHHS HEAONYCTUMUMM JI0Ka3iB, OTPMUMAHWX Yy pPe3ynbTaTi BTPYYaHHs Yy npaso
Ha NPUBATHICTb.

3. Monpu cepitosHicTb HaCiAKIB CAIAYMX Aild, Nij Yac AKKX BiAOYBAETLCA BTPYYaHHS B NPaBO Ha NPUBATHICTb
0cobu, CAiayi CyAAi HE MawTb MNOBHOBAXEHb WO0A0 Nepernsay “A03BiNbHUX opAepiB” — yXBan Cifumx
CYAZIB, AKMMN HAZAETLCA MPaBO HA 3AINCHEHHA TaKOro BTPYYaHHA (30kpema obuwyk, 3AidcHenHa HCPA).
He nepeabayeHo i MexaHisMy anensuiiiHOro oCKapXXeHHs Takux yxBan. 3a HasBHOW CbOTOAHI NPaKTUKOMW,
Take 0CKapXeHHs MOXe Bi0yBaTUCh B MOPSAKY aAMIHICTPaTUBHOIO CYA0YMHCTBA TiIbKKM Y BUNAAKY, KON
Ha MOMEHT 3BEPHEHHS! 0C00OM 3i CKAproi Ha MPOBEAEHi Y KpUMiHaNbHOMY NPOBaZXKEHHI npoLecyanbHi Aii
KPUMiHa/IbHE NPOBAZXEHHS NPUNUHEHE.

Il lpaBo BaacHocTi

1. Ha cborozHi y cniayoro cyaai BiACYTHS! MOXNMBICTb 3aXUCTY NpaBa
BNIACHOCTi 0c0bM (30Kpema ocib, SIKi He € CTOPOHOH Y KpPUMIHANILHOMY
NPOBaJKEHHI) y pa3i BUNYYEHHS MaliHa Ha NiACTaBi yXBanu C/iAyoro
CyAAi NPo HaZaHHSA J03B0NY Ha NPOBEAEHHS 00WYKY abo npo TMM-
YacoBwiA A0cTyn A0 peyent i AoKyMeHTiB. Lle He BianoBiaae npakTuu;
ECIJ1, BignoBigHO A0 AKOI OyAb-IKE BTPYYaHHS B MUPHE BOOZAIHHS
MaiHOM NMOBUHHO CYNpOBOAXXYBATUCA MPOLLECYANbHUMKU TapaHTIsAMM,
AKi HAaJaWTb MOX/MBICTb BJIACHUKY NpPEACTAaBMTH CBOW MO3WLLH0
nepeA KOMNETEHTHUM OpraHoM.

2. CpopmyBanues pisHi mo3uwii cnigyux CyAAiB WOAO CTPOKiB
0CKapXXeHHs 0e3AisnbHOCTI cniayoro, NPoKypopa WoA0 HenoBepHEH-
HSl TUMYACOBO BUYYEHOI0 MalHA, HA NPAKTULL LLe MUTAHHS TPUBASUNA
Yac He 3HAX0AWTb EAMHOTO BMpiWEHHA. YacTMHa cniaumx cyaais
3acToCOBYIOTb HacNiaku nponyweHHs 10-4eHHOTO CTPOKY 3BEPHEHHS
3i CKaprow Ha 0e3ZifNbHICTL — NOBEPHEHHS KNOMOTAHHA. [Huwi X
BBAXaKTb, W0 0E3AiANbHICTL CANiAY0ro, NpoKypopa, Wo nonsrae y
HENnoBEPHEHHI TUMYACOBO BMJTYYEHOTO MaiiHa, € TPUBAKYOK, a TOMY
BiZNOBiZHA cKapra Moxe Oyt nojaHa B byAb-AKMI Yac NpoTATOM
A0CYA0BOI0 PO3CAIAYBAHHA.




KNH40BI

1) YV vactuni
HeoDbXigHMX 3MiH Ta
YCYHEHHSl NPOrajauu

3aKoHoAaBcTBA'®

184/ Ta6miiio NPONOHOBAHMX 3MiH
[0 3aKOHOJABCTBA IMB. Y JOAATKY 1
Ha C. 245.
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PEKOMEHAALLI
3A PE3V/IbTATAMM
NOCHIAKEHHS

3a pesynbraramu J€TanbHOTO aHani3y NPUYMH Ta YUHHUKIB, AKi
BNMBAWTb Ha AifNbHICTb CNiAY0ro cyAdi, chopMOBaHO TaKi
peKoMeHAaL;l:

1. Hapatn cnigyomy cyaai npaBo BuTpebOBYBaTM A/ BMBYEHHS
Matepiann KpUMiHaNbHOTO NPOBAAKEHHSA, HA MIACTABI AKUX CNIAYUM
(MpoKypopoM) BWMHECEHO MOCTaHOBY MNP0 1400 3aKPUTTA. 3MiHM
HeobXiZHi ANng AKiCHOro OLHIOBAHHA MiACTaB 3aKpUTTA, AKi noje-
KyAM He PO3KPUBAKTLCA Y MOCTAHOBI NP0 3aKPUTTA KPUMiHAMBLHOIO
NPOBADKEHHA, 3 METOH B/AOCKOHANEHHS MOPAAKY po3rnajy cKapr
Ha 3aKpUTTA KpuMiHanbHoro npoBazxeHHs (3Mihm Ao cr. 306 KIK
Ykpaihu).

2. Ckacysatn nonoxendsi KMK Ykpaiku woa0 ockapXeHHs nosi-
JIOMNeHHS npo niao3py. [MoBigoMAeHHA npo Niao3py Hanexutb Ao
AMCKPELLiiHMX NOBHOBAXXEHb MPOKYPOPA Ta He MoXe byTu ockapxeHe.
Cniauwii cyaas CBOEH YEProw OLHIE 06IPYHTOBaHICTb NiA03pK Mij
yac po3rnsAy NUTaHb, MOB'A3aHMX 3 00MEXeHHSM npas i cBoboA
noanun (3minm go cr. 303, 307, 309 KIK Ypainwm).

3. Hagatn yyacHukaMm KpuMiHanbHOrO NpPOBAJ)KEHHS MOX/MBICTb
0CKap)XyBaTu HeNnoOBEPHEHHS TUMYACOBO BMJTYYEHOI0 MaiiHa NPOTATOM
yCbOro CTPOKY 0CYZ0B0r0 po3ciiayBaHHs. Taka HopMa AacTb 3Mory
NiABMWLMTY rapaHTii 3abe3neyeHHs npaBa BnacHocTi (3Miku Ao ct. 304
KNK Ykpainn).

4. lopatv yxsany cniayoro cyaai A0 nepeniky cyA0BUX pilleHb, 3a
HEBUKOHAHHA AKMX nepesdayeHa KpuUMiHaNbHA BiANOBIAANBLHICTb
(3Minm a0 c1. 382 KK Ykpaitu).

1. Po3pobuty YiTKi KpuTepii WoA0 OLiHIOBAaHHA J0CTATHOCTi HasB-
HUX BisoMocTeid Ana BHeceHHs Ao EP/IP. Hapasi cdopmoBaHa pisHa
CY/10Ba NPAKTMKA 3 LIbOT0 NUTAHHA. YacTuHa ciayux cyanis BBaXae
NpaBuIbHUM aBTOMaTWYHE BHECeHHS BigomocTen A0 EPAP, iHwi X
HaBNaKW BUMArawTb HAABHOCTI KOHKPETHWUX 03HAK KPUMiHANbHOIO
NPaBoNopyLeHHs AN NPUAHATTA pilleHHs (Yac, Micue Ta noais).

2. YnopaaKyBatM NpaKTUKY PO3rNSAY CRIAYUMK CYAASMK KO-
noTaHb Npo A03BiN Ha 3aTpUMaHHA 3 METOW NPWBOAY Ta 00paHHs
3ano0iXHOro 3axoAy WANAXOM BHECEHHS 3MiH 0 3aKOHO/ABCTBA
(ams. Tabn. No2 “3minu po 3akoHopascTBa”). Hapasi cdopmoBaHi
NPaKTUKK 3310B0JIEHHS NEPLLOro Ta BiAMOBK Y 3a/10B0JIEHHI APYroro
KnonotaHHs yepe3 ¢i3nyHy BiACYTHiCTb 0C00M, KOTpa nignsrae
TPUMaHHK Nij, BapTo. BogHoyac HasBHi 1 NPaKTUKKN 0JHOYACHOIO
BUHECEHHS PillEHHS 1040 060X KNOMOTaHb Ta 3aKpinNeHHs iX B
OAHIA YXBaJi, AKOW 3aJ0BONILHAETLCSA Nepuie Ta BiAMOBNSETLCA Y
32/10BOJIEHHI APYroro KAONOTaHHA.

3. 3abe3neynt npiopuUTETHUA pO3INAA CKAprM Ha He3aKOHHe
3aTPUMaHHe Y BUNAjKax ii 0ZHOYACcHOr0 Po3rnaAy 3 KAONOTAHHAM
npo 0bpaHHAa 3anobixHoro 3axoay.

4. ChopmyBati eAUHI KpUTepil ANA OLiHIOBAHHSA CAIAYUMU CYAAAMU
JIONYCTUMMX CTPOKIB, L0 A03BONSAITb 3aTPUMAHHSA 0C00M B NOPAAKY
ct. 208 KIMK Ykpaiuw, 30kpema wnsixoM HajaHH TAYMayeHHs ne-
pejbayeHux 4. 2 Liei cTaTTi TEPMiHiB “W0iiH0” Ta “Oe3nocepesHbo”.

5. 3abe3neynTi 060B’A3K0BY NEPEBIPKY CAiJYMMM CYAAAMU 3aKOH-
HOCTi 3aTpMMaHHs NiA03ploBaHOi 0C0OM Ta AOTPUMAHHS Ti mpouecy-
aNbHUX TapaHTIW, HE3aJIeXHO BiJ, HAABHOCTi CKapr CTOPOHM 3aXMCTY,
3 Bi/J0OpaXeHHAM pe3ynbraTiB TaKoi NepeBipKu Y BiANOBIAHMX YX-
Banax. Y BunajgKax BUABNEHHS 03HAK HE3AKOHHOIO 3aTPUMAHHA —
NOBiZOMNATH BiANOBIAHNA OpraH A0CYA0BOr0 PO3CAiAYBAHHS.

6. 3abe3neynTi OLHIOBAHHA CNiAYMMM  CYAASAMM  AOCTaTHOCTI
BXWTUX CTOPOHOK 0OBMHYBAYeHHS 3aX0AiB AN MOBiJAOMIIEHHS
0c00K Npo nifo3py 3 ypaxyBaHHAM NPUHLMNY PO3YMHOCTI. YHUKATK
NpaKTMKW BKpaik ¢opManbHOro niAXoAy Npu NPOBEJEHHI TaKoro
OLiHI0BaHHSA (HanpuKNaz, BCTAHOBIEHHS BUMOTH 111010 000B'A3K0BOI
HasABHOCTi PO3NMCKM 0COOM npo BPYYEHHS il MOBiAOMNEHHA npo
niao3py).

1. YnopsaaKysaTi npakTUKY 3aCTOCYBAHHA CAiAYUMM CYAASMM NONO-
XeHb 4. 3 c1. 233 KINK Ykpaitm wogo HeobxiaHocti “neranizauii”
ornsaAy Micus noii, NPOBEAEHOI0 Y HEBIAKNAAHNX BUNAAKAX WANSXOM
NPOHNUKHEHHS B XXMTNO0 Y¥ iHWE BONOAiHHSA 0cobK be3 yxBanu chigyo-
[0 CyAAi.

2) Wopo yHidikauii

MPaKTUKH
3aCTOCYBaHHA
3aKOHO04aBCTBa

CNiAYMMHU CYAAAMU

185/ Ta6mu1io i3 3apOIOHOBAHMMI

3MiHaMM 10 3aKOHO/IABCTBA UB.
Y BOBATKY 2 Ha c. 248.
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3) Wopao po3BuTKY

CNPOMOKHOCTI
Ta HaJIe)XHOTO
a/IMIHICTPYBaHHA

IHCTUTYTY caiAyoro
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CyAAl

8. YHidikyBaT1 npaKTUKY CNiAYMX CYAZIB 11100 OLLHIOBAHHS HACNIA-
KiB MpONYLLEHHA CTOPOHOI 00BMHYBAYEHHS! CTPOKIB 3BEPHEHHSA A0
CAiZYOr0 CyAAi 3 KNOMOTAHHAM NP0 apewT TUMYacoBO BUAYYEHOIO
MaiHa. BHectu 3Minm ao y. 1 c1. 173 KIK, Bu3Haumswm, wo npo-
NYWEeHHS CTPOKIB PO3rNSAAY KNOMNOTaHHA Ta BiACYTHOCTI NiAcTaB
AN A0T0 MOHOBNEHHS € MiACTaBOW ANA BiAMOBM B 3a/0BOJIEHHI
KNonoTaHHsa2

9. 3abeaneynt 000B'A3KOBE 3a3HAYEHHSA CNIAYUMM CYAAAMM B
yXBanax npo HaKNajeHHA apelwTy NopAAKY BUKOHAHHA YXBanu Ta
cnocoby iHpopMyBaHHA 3aiHTepecoBaHmX 0Cio.

10. YHidikyBatu npakTMKy CRigyvx CYAAIB Y YacTWHi BUKOHAHHS
BMMOI KPUMiHaNbHO-NPOLLECYaNIbHOT0 3aKOHOAABCTBA Y pasi BUSIB-
NIEHHS HUMW NI, Yac CYAO0BOT0 3acCiZlaHHS 03HAK 3aCTOCYBAaHHA
HacMNbCTBA MiJl YaC 3aTPUMAHHSA YW TPUMAHHSA NiJ, BApTOL, 30KPeMa
11,00 000B’A3KOBOCTi 3a3HaYEHHA B YXBaNaX, BAHECEHUX B MOPAAKY
ct. 206 KIK, npo HeobxiaHicTb BXMTTA BCiX 3aX0AiB, nepesoayeHmx
y. 6 wjei crarri.

11.3abe3neynTn HaneXxHe pearyBaHHA CNiAyuX CYAAIB B NOPSAKY
ct. 206 KIMK Ha noBisomneHHs Ta cKapru 1040 HEHAJAHHSA 3aTpu-
MaHiil 4u B3ATIA NiA BapTy 0c00i HaneXHoi MeJnyHoi AoNOMOrK Ta
iHpOpMYBaHHA CNiAYOr0 CYAAi NP0 BXMTi 3aX04M 3 pearyBaHHs.

1. Tlpn BnpoBag)XeHHi HOBMX iHCTWUTYTIB Y CMCTEMi KPWUMiHaNbHOI
HCTULT, KpiM 3aKOHOAABYMX 3MiH, HEOOXiAHO po3pobAsiTH Ta peani-
30BYBaTH BiAMOBIAHI NAAHW 3 IX IMANEMEHTaLI.

2. Po3pobutyi Ta BNpoBaAMTM BUMOTYM A0 KaHAWAATIB Y CNiAYi CYAAi,
AKi 6 BKNKYanM 000B’A3KOBY HAsABHICTL AOCBIAY PO3INAAY KPUMi-
HaNbHUX NPOBAAXEHD.

3. Po3rnsiHyTM MOXNMBICTb NPU3HAYEHHS CAiAYMX CYAZLIB Ha
MOCTiMHiN OCHOBI Y CyJax 3 BENIMKMM HaBaHTAXEHHAM, 03 ix 3any-
YeHHS 40 PO3rNAAY iHWMX KaTeropiin cnpas no cyTi (KpUMiHANbHKX,
LMBINbHMX, CNPaB NPo aAMiHICTPaTUBHI NPaBONOPYLEHHS).

4. CTBOpUTM KOMNNEKCHY CMCTEMY MEPBMHHOIO CMELLiani30BaHOro
HaBYaHHS Ta NiABUWEHHA KBanipiKaLlil cniaymx cyaAais, AKa, 30Kpe-
Ma, nepesbayana b 000B’A3K0BE HaBYaHHA ANA CYAAiB, 00paHMX Ha
nocazy cnigyoro cyaAi.

5. Y0cKOHaNUTV aBTOMATM30BaHY CUCTEMY JOKYMEHT006iry cyay 3
WM, 11,00 BOHa 3abe3sneyysana:

a) 3aKpinNeHHs Ha NpaKTULL MOXNMBOCTI, 32 3arabHUM npa-
BW/IOM, PO3NAAY KMOMOTaHb Y MEXaxX 0AHOT0 NPOBaXeHHs
0AHMM CTiZINMM CYAAEI0, 32 BUHATKOM BUNAJKIB, KON TaKMid
PO3INSAA MOXE CPUYMHUTM MOPYWEHHS PO3YMHUX CTPOKIiB Y
KpUMiHanbHOMY NPoOBaJKEHH;

6) aocTyn cnigyoro cyaai, Ha po3rnaz, AIKOT0 HaAiWM0 Kno-
MOTaHHA, A0 BCIX KNONOTaHb Y MeXaxX LbOr0 KPUMiHANLHOIO
NPOBA/KEHHS.

6. BukniunTM BpaxyBaHHA CKAcOBAHMX pilleHb CYAAIB CYAaMU BU-
LLMX iHCTAHLiA NpX OLiHIOBAHHI KAHAMAATIB Y NPOLECi NPOCYBAHHA
no cAyxoi.

1. 3abe3neyntn BNPOBAAXEHH EAMHMX CTaHAapTiB A0CY/0BOIO
PO3CJliAyBaHHA, NOCTIHHOTO MOHITOPUHIY PoboTH cniaymx cyaais, ix
HAaBYAHHA Ta MiATOTOBKK, @ TAKOX BUAAHHA METOAUYHMX PEKOMEH-
Jalin Ang CyAAiB 3 NUTaHb, AKI BUKNNUKAKTL Pi3HE TAYMAYeHHA Ta
NPaB03aCTOCYBAHHS.
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Mpono3uuii 1,040 BHECEHHS 3MiH
Ao KpuMinanbHoro npouecyanbHoro
KoaeKey Yxpainu, KpuMinanoHoro
KoAeKey YKpaiHv cTocoBHO
YAOCKOHANIEHHS! QYHKILiOHYBaHHSA
IHCTUTYTY CY/ZI0BOTO KOHTPOJIO B
YKpaini

3MiHM A0 3aKOHOJaBCTBA




AOJATOK 1

lpono3uuii npo BHECEHHA 3MiH

A0 KpuMminanbHoro npouecyanbHoro KoAekey Ykpainu,

KpuminanoHoro Koaekey Ykpainu

CTOCOBHO YAOCKOHA/IEHHS! QYHKILIOHYBAHHS iHCTUTYTY

CY/I0BOr0 KOHTPOJII0 B YKpaiHi

YuHHa pegakuia

Kpuminanbauii npouecyairbHNii KogeKc YKpaiHu

3anponoHoBaHa peJaKLis

OO6rpyHTyBaHHA

2. Crarta 303. Pimenns, gii un
6e31isAMbHICTD CTiyoro abo
IIPOKYPOPa, AKi MOXYTb OyTH
OCKapyKeHi Iifi 9ac JOCyI0BOro
PpO3CIiyBaHHA, Ta IPABO Ha
OCKapyKeHH: OCKap)KeHHS

1. Ha mocymoBoMy npoBajpKeHHi 1. Ha mocynoBoMy IpoBajpKeHHi
MOXYTb OyTHU OCKapyKeHi Taki
pitrenHst, mii un 6e3pisanbHiCTh

MOXXYTb OYTU OCKap>KeHi Taki
pinrenHst, mii uu 6e3pianbHICTD

criggoro abo mpoKypopa: cmiggoro abo mpokypopa:

10) noBigomMIeHHA CIigYoro, BuxmounTu
NPOKYpoOpa Ipo Mifo3py micna
CIUTMBY OJHOTO MicAIIA 3 JHA
MOBiJOM/IEHH 0C00i PO MifK03py
Y BUl{HEeHHi KpMMiHa/IbHOTO
MPOCTYNKY 200 ABOX MicCAIiB 3
IHS MOBiZOM/IEHHS 0Cc06i PO
Mi03py Y BUMHEHHi 310YMHY,

aje He Ii3HilIe 3aKpUTTA
NPOKYPOPOM KPMMiHAa/IbHOIO
NPOBa/)KeHH 00 3BePHEHHS 0
CyAy i3 06BHMHYBaIbHUM aKTOM -
MiIO3pI0OBaHMM, JI0TO 3aXVMCHIKOM
YY 3aKOHHUM I PeJCTAaBHUKOM.

Crarra 303. Pimenns, mii yn
6e3isIbHICTD C/Ti4oro abo
IPOKYPOPA, IKi MOXYTb Oy TH
OCKap>KeHi IIifl 9ac JOCYyA0BOro
PpO3CIiyBaHHs, Ta IPABO Ha

IloBimoMIeHHA PO MiKO3Py
HAJIEXNUTb [0 AUCKPELITHUX
MTOBHOBa)X€Hb ITPOKYpoOpa Ta
He MO>Ke 6y TI OCKapsKeHe.
Crigauii Cyffs B CBOIO Yepry
OLiHIOE OOIPYHTOBAHICTD
MiJO3pU MiJ| Yac posIAgy
HNTaHb, TI0B A3aHNUX 3
00OMeXeHHsIM TIpaB i cBo6Of
JIIOTVIHNL.

YuHHA pefaKuisa

Crarra 304. CTpoK NOJAaHHA CKapru
Ha pileHHs, /il uu 6e3/isUTbHICTD
C/IiJ90ro 4n NPOKypopa, ii
MIOBepHEHHS 260 BiIMOBA BiIKPUTTS
NPOBA[KEHHA

1. Cxapru Ha pimeHss, fii un
6e3isAMbHICTD CAiIIoro uu
IIPOKYpOpa, IepedadeHi YacTUHOIO
neporo crarti 303 nporo Kopekcy,
MOXYTb Oy T TOfaHi 006010
IIPOTATOM JIECATH JHIiB 3 MOMEHTY
NPUHATTSA PillleHHs1, BYMHEHHA

mii a6o 6e3mismpHOCTI. K110
PillleHHA CIi[Y0Tr0 4K IPOKypopa

0 OPMITIOETHCA IIOCTAHOBOIO, CTPOK
TIOJAHHSA CKApT¥ MOYMHAETbCA 3 THA
OTpMMaHHs 006010 1i KOTii.

Bigcyrniii.

3anmponoHoBaHa pegaKilis

Crarta 304. CTpok nofaHHA
CKapry Ha pillleHHA, Jii 4n
6e3IisIbHICTD CTIIYOro Ym
IIPOKYPOPa, Il HOBepHEHHA 260
Bi]MOBa BiIKPUTTS IIPOBA/I>)KEHH I

1. Ckapru Ha pimeHHs, Aii

4yt 6e3[isIbHICTD CITiY0ro

4l1 IPOKypopa, epenbadeni
YaCTMHOIO TepIIoro cTarTi 303
nporo Kogekcy, MOxyTh OyTH
HofiaHi 0c06010 MPOTATOM JIeCATU
[HIB 3 MOMEHTY NIPUIHATTSA
pillleHHsT, BAMHEHHS il a60
6e3aisutbHOCTI. SIKIO pillleHHs
CIIiIYOTO Y IPOKypOpa

0 OPMITIOETHCS TIOCTAHOBOIO,
CTPOK NOJJAHHA CKapIyu
IIOYMHAETHCA 3 JHA OTPUMaHHA
oco6oro 11 Komii.

Cxkapru Ha 6e3misanbHicTh
CIig4oro 4u MpoKypopa, aKa
NOJIATA€E Y Y HENIOBEePHEHHi
TUMYaCOBO BITY4€HOT0 MaifHa
3TiTHO 3 BUMOTraMu CTAaTTi 169
nboro Kopmekcy B nopaaky
vactunn 1 cr. 303 KIIK Ykpainu,
MOXYTb OyTHU OCKapKeHi
MPOTATOM BChOTO CTPOKY
AOCYAOBOTO PO3CIiflyBaHH
KPUMiHAa/ILHOTO POBA)KEeHH,
40 MOMEHTY IIOBepHEeHH:
THMYaCcOBO BIUTY4€HOTO MaifHa.

OOrpyHTyBaHH:A

3 MeTOI0 MiJBUIIeHHA rapaHTii
3abesreyeHHs IIpaBa BIACHOCTI
MIPOTIOHYETHCA HalaTh
yYacHMKaM KpVMiHaJTbHOTO
NIPOBA[PKEHHS MOXK/IUBICTb
OCKap)KyBaTll HeIIOBepHeHH:A
TUMYACOBO BI/Iy4€HOTO MajifHa
MIPOTATOM YCbOTO CTPOKY
TOCYIOBOTO PO3C/i/yBaHHA,
(bakTMIHO 1O I1Or0 MOBepHEHHS
BJTACHMKY.
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Crarts 306. ITopsanok posriany
CKapr Ha pillleHHS, [il 91
6e3IiAMbHICTD CIiIY0ro un
IIPOKYPOPa Iif, 9ac JOCyJOBOTrO
poscligyBaHHsA

2-1) BigcyTHs

Crartsa 306. ITopAnok posrmany
CKapr Ha pillleHHs, Ail 41
6e3IisANMbHICTD CTIIY0To UK
IIPOKYpOPa Iifi 9ac JOCYyLOBOTro
po3cligyBaHHA

2-1) Crigunii cypps, posrIAfaodn

CKapry Ha pillleHHA CJIiiyoro,
IIPOKYPOPa NP0 3aKPUTTS
KPUMiHaIbHOTO IPOBA/KEHHS,
y pasi HeoOXifHOCTI Mae mpaBo
ITOCTAaHOBUTH yXBay PO
BUTpeOyBaHHsI MaTepiaiB
KPUMiHaIbHOTO NIPOBA/KEHHH,
Ha Ii/ICTaBi AKMUX NPUITHATO
IIOCTaHOBY IIPO JI0TO 3aKPUTTA.

JluB. OGIPYHTYBAHH 10
nponosuuii 1.
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YuHHa pegakmia

3anponoHOBaHa pegaKiia

OOrpyHTyBaHHA

YuHHA pefaKuisa

2. Ilig yac gocymoBoro
PO3CilyBaHHA TaKOXX MOXYTb
6yTu ocKkapyKeHi B ale/ALiTHOMY
MOPAJKY YXBa/Iu CIIYOTr0 Cyji
IIPO BiZIMOBY Y 3a/JOBOJIEHHI
CKapTy Ha IIOCTaHOBY IIPO
3aKPUTTs KPUMiHa/JIbHOTO
IIpOBa/PKeHHA 260 Ha pillleHHsA
CIIiAYOTO, MPOKYpOPpa PO BiIMOBY
B 3a/I0BOJIEHH]I KJIOIIOTaHHSA

IIpO 3aKPUTTS KPUMiHAIbHOTO
NpOBA/[KEHH: Ha Ii[ICTaBi IyHKTY
9-1 yacTuHM NepuIoi CTaTTi 284
npboro Kozgekcy, mpo ckacyBaHHs
TIOBiIOM/IEHHA PO MiZ03py UM
BiIMOBY y 3a/I0BOTI€HHi CKapru
Ha MOBiJOM/IEHH IIPO igo3pY,
ITOBEPHEHHA CKapIy Ha PillleHHs,
Oil um 6e3isIbHICTD CIiIYoro,
IIPOKypOpa abo BiIMOBY Y BiIKpUTTi
NIpOBaJPKEHHA 110 Hill.

3anmponoHoBaHa pegaKilis

2. Ilig 9ac gocymoBoro
pO3CigyBaHHA TAKOXK MOXYTb
Oy TU OCKapyKeHi B ane/ALiltHOMY
MOPAJKY YXBa/Iy CIIIY0T0 Cyji
IIPO BiZIMOBY y 3a/JOBOJIEHHI
CKapru Ha IIOCTAHOBY IIPO
3aKpUTTA KPMMiHa/JIbHOTO
IIPOBaPKeHHA ab0 Ha pillleHHsA

CIIiYOTO, MPOKYpOpa PO BiIMOBY

B 3aJI0OBOJIEHHI K/JIOIIOTAHH S

IIpO 3aKPUTTs KPUMiHATbHOTO
NIpOBAJPKEHHA Ha IiJcTaBi
IIYHKTY 9-1 4acTHMHM nepuoi
crarTi 284 niporo Kopekcy3,
MTOBEPHEHHSA CKapIu Ha pillleHHs,
Il um 6e3isIbHICTD CITIYOTO,
IpOKypopa abo BiAMOBY y
BiJKpUTTi IpOBaJ>KEHHS 110 Hill.

OOrpyHTyBaHH:A

Kpuminanpaunii Kogekc YKpainu

5. Crarta 307. Pintenns ciaiguoro Crarra 307. Pimtenns caigyoro Te came.
CYAZi 3a pe3ynbTaTaMi PO3ITIALY CYZIi 3a pe3y/nbTaTaMi PO3ITIALY
CKapr Ha pillleHH, il 91 CKapr Ha pillleHHs, il un
6e3miA/IbHICTD C/IIIYOro 4n 6e3miA/IbHICTD C/IIIYOro 4n
IIPOKYpOPa Iifi 4ac OCYHOBOrO IIPOKYPOPa IIifi 9ac JOCYTOBOrO
poscnifiyBaHHA poscifiyBaHHA
2. YXBasa ClIigyoro cyjpi sa 2. YXBasa c/lig4oro cyjmi sa
pesy/nbTaTaMy PO3IJIAY CKApTM Ha  pe3y/IbTaTaMy PO3ITIANY CKapryu Ha
piuteHHs1, il 4y 6e3misAnbHICTD mif pitreHHst, fii un 6e3pianbHICTD mif
4ac I0CYJOBOTO PO3C/Ii/lyBaHHsA 4ac JOCYLOBOTO PO3CIIilyBaHHSA
MO>xe OyTH IIpo: MO>Ke OyTH IIpo:
1) ckacyBaHHA pillleHHA CTAYOro 4y 1) cKacyBaHHA pillleHHA CIIif90ro
IIPOKYPOPa; Y1 IPOKypOpa;
1-1) ckacyBaHHA NOBiZOMICHHSA Buxnrounru
Npo mifo3py;
3. YxBasa cmigyoro cyjni sa
3. YxBana crmigyoro cynpii sa pesynbTaTaMy pOSITIANY CKapru
pesy/nbraTaMi POSITIARY CKapru Ha pillleHHs, Aifo 41t 6e3qisanbHICTD
Ha pillleHH, [ifo 4i 6e3[iANbHICTD  CTIAYOro Yy MPOKYpOpa He MOXKe
CIIiYOTO UM IPOKYpPOpa He MOXKe OyTH ocKkapykeHa, OKpiM yXBau
Oy TU ocKkapyeHa, OKpiM yXBaju IIPO BiZIMOBY y 3aJJOBOJIEHHI
IIPO BiZIMOBY y 3aJJOBOJIEHHI CKapTu  CKapry Ha IOCTaHOBY IIPO
Ha IIOCTaHOBY IIPO 3aKPUTTs 3aKPUTTSA KPUMiHAIBHOTO
KPUMiHaIbHOTO NIPOBA/KEHHS, IIPOBa/I>)KeHHs, CKapry Ha
CKapru Ha BiIMOBY CJIifiu0ro0, BiIMOBY C/iJ40T0, IPOKypOpa
IIPOKYpOpa B 3a/l0BOJIEHHI B 33JJ0BOJIEHH] K/IOTIOTaHHA
KJIOTIOTaHHSA PO 3aKPUTTA PO 3aKPUTTA KPUMiHATBHOTO
KPMMiHa/JIbHOTO IPOBAJ)KEHHA 3 IIPOBAJKEHHA 3 ITifICTaB,
MifICTaB, BM3HAYEHNUX ITYHKTOM BII3HAUEHMX ITYHKTOM 9-1 YacTMHU
9-1 yacTyHM NepuIol cTarTi 284 nepoi crarTi 284 mporo Kopexkcy.
uporo Kogekcy, mpo ckacyBaHHS
MOBiIOM/IEHHA NPO Mif03py Ta
BiZIMOBY y 3a/I0BO/IeHHi CKapru Ha
NMOBiJOM/IEHH IIPO MiZo3py.

6. Crarrsa 309. Yxsanu cinifgoro cyngi, Crarra 309. YxBanu crifdoro Te came.

SIKi MOXKYTB OYTI OCKapyKeHi Iif gac
JIOCYZOBOTO PO3CIi/{yBaHHs

1. ITig yac gocygoBoro
PO3CIIiyBaHHA MOXYTb Oy TH
OCKapyKeHi B ale/ALiiHOMY
HMOPANKY yXBa/Ii CIIII0TO Cympi
po:

CYARI, SIKi MOXYTb OyTI
OCKap>KeHi Il 9ac JoCy0BOro
poscuiflyBaHHA

1. Ilig 9ac gocynoBoro
PO3CIiAyBaHHI MOXYTb OyTI
OCKap>KeHi B alleNALiiHOMY
HOPAAKY YXBajIy CIiJ40r0 Cyani
npo:

1. Crarra 382. HeBukoHaHHS
CYIOBOTO PillleHH:
1. YMUCHe HEeBUKOHAHHS BUPOKY,
pillleHHH, YXBaju, IOCTAaHOBU CYLY,
1110 Habpamu 3aKOHHOI Cuii, 260
NePEILKOKAaHHA IX BUKOHAHHIO -

KapaeTbes TpadoM Bif
IT'SITUCOT IO OfHi€l TUCAYi
HEOIIOJATKOBYBAHUX MiHIMyMiB
IOXOMiB TpOMaisiH a60
1036aB/IEHHM BOJIi Ha CTPOK {0
TPbOX POKiB.

Crarta 382. HeBukoHaHHS
CYOBOTO PillleHH:

1. YMMcHe HEBMKOHAHHA BUPOKY,
pillleHHs, yXBasIy, TOCTAHOBU
CYRY, YXBa/Iu CIif90ro Cyjmi,
1110 Habpasy 3aKOHHOI cnn, abo
MepeHIKO>)KaHHs iX BUKOHAHHIO -

KapaeTbcs mTpadoM Bif
II'ATUCOT IO OFHI€l TUCAYi
HEOITOJAaTKOBYBaHMX MiHIMyMiB
JOXOZiB TpOMaisiH a0
1036aB/ICHHAM BOJIi Ha CTPOK JI0
TPbOX POKIiB.

Xoua c1cTeMHe TTyMadeHH
3aKOHOZIaBCTBA YKpaiHu
TO3BOJIAE BiJHECTU YXBaTy
C/IY0ro CyAai 1o pilleHHs
CYRy, TUM HE MEHII
¢dbopmaicTcpKe TIyMadeHHs
3aKOHOJJaBCTBO YTBOPUTIO
IIPaBO3aCTOCOBHY Ta CYJOBY
NIPAKTUKY, BiIIIOBiTHO 10
AKOI yXBaJry CIi[90ro Cymmi
He BifIHECEHO [0 pillleHH:A
CYRy, OT>K€, HEBMKOHAHHA
TaKoOl yXBa/I/ HE TATHE

3a c00010 KpUMiHATbHOI
BIJIIIOBi/Ta/TbHOCTI.
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AOJATOK 2

3MiHM 0 3aKOHO/A,aBCTBA

YuHHa pegakuia
crarti KIIK Ykpainu

Crarra 187. 3abesnedenns mpuobyTTa
0Co0M /I PO3IIANY KIOIOTaHHA IIPO
3aCTOCYBaHHA 3alI0ODKHOTO 3aX0/y

1. Cnigunit cynjs, Cyq, MicsA ofep>KaHH:A
KJIOTIOTaHHA IIPO 3aCTOCYBaHHA
3aII061KHOTO 3aX0y 0 IiL03PI0BAHOrO,
00BMHYBAYEHOTO, SIKNII IIepebyBae Ha
cB060Ofi, MpM3HAYAE TATY CYFOBOTO
3acifjaHHA 1 3[1JICHIOE CYyIOBMI BUK/IUK.

2. Ao cnifamii, TpoKypop NMojjaB pasoM
i3 KIOIOTaHHAM IIPO 3aCTOCYBaHHA
3aI00KHOTO 3aX0RY Y BUILAAI
TpPMMaHHA Iifi BAPTOIO0 KJIOIIOTaHHA TIPO
T03Bi/l Ha 3aTPUMAaHHA MiJJO3PIOBAHOTO,
00OBMHYBAa4YEHOTO 3 METOIO I0T0 IIPUBOAY,
CILZUMIA Cyas, Cy/ IpUIMae pilleHHs
3rigHo 3i cTarTero 189 mporo Kopexcy.

3.V pasi HenpubyTTs MiZO3pPIOBAHOrO,
06BIHYBAYEHOTO 32 CYJOBUM BUK/IKOM

i BIICYTHOCTI y C/IiI40r0 Cymji, Cyny Ha
IIOYaTOK CYJOBOI0 3aCifJaHHA BioMOCTeNn
PO MOBAXKHi MPUYMHMY, 110 NEPEIIKOPKAIOTh
JI0rO CBOEYACHOMY IIPUOYTTIO, CITi/{UMIl
CYIJi, Cyfl Ma€ IIPaBoO IIOCTaHOBUTHU
yXBajTy IIpO IPUBiJ IiJ03pI0BAHOTO,
06BIHYBAYEHOTO, AKIIO BiH He 3 ABUBCH
I PO3ITIAAY KJIOHMOTAHHSA 0710 OOpaHHA
3aII00DKHOTO 3aXO0fly Y BUIVLAL 3acTaBy,
TOMALIHBOTO aPeIITy Yy TPUMAHHA I
BapToOI0, 00 yXBaly po AO3BiM Ha IIOTO
3aTPVMMaHHA 3 METOI0 IPUBOAY, AKIIO
yXBasia IIpo IpuBig He Oy/Ia BMKOHAHA.

3anponoHoBaHa pegaKiis
crarti KK Ykpainn

Crarrsa 187. 3a6e3nedeHHs npulyTTsa
0co6u 11 PO3I/LIAY KIOMOTAHHS PO
3aCTOCYBaHHsI 3aII001KHOTO 3aX0RY

1. Cnipgunii cynas, Cyq, mic/s ofiep>KaHHA
KJIOTIOTaHHA PO 3aCTOCYBAHHA
3a1o6iKHOTO 3ax0/y /10 MiJ03pIOBAHOrO,
06BIHYBaYEHOTO, SIKNII ITepebyBae Ha
cB06Ofi, MpM3HAYAE TATY CYLOBOTO
3acifjaHHA 1 3[iJICHIOE Cy[JOBUII BUKIIVK.

2.V pasi 3aTpuMaHHA Nif03pI0OBaHOL
0co0M Ha BUKOHAHH YXBa/IN CTiZY0r0
CyAJi IpO KO3Bil HAa 3aTPMMAaHHA

3 METOI IPUBONY, CYJ, PO3IIIAA€E
K/IOIOTAaHHA NMPO 3aCTOCYBaHHA
3am00KHOTO 3aX0Ry Mic/A
HOCTaBIIeHHS I{i€l 0cOOM 10 CyTy.

3.V pasi Henpn6yTTs MiZO3PIOBAHOTO,
06BIMHYBAYEHOTO 32 CY/JOBUM BUK/INKOM
1 BifICyTHOCTI y CIIii40T0 Cynji, Cymy

Ha II0YaTOK CYJOBOTO 3aCilaHHA
BiloMOCTeI IIPO MOBaXKHI IPUYMHIY, 110
NIE€PENIKOPKAIOTD I0T0 CBOEYACHOMY
npubyTTIO, CLTUNIL CYRTA, CYL, Ma€
IIPaBO ITOCTAHOBUTH yXBaJly PO IPUBIf
i03PIOBAHOT0, 0OBMHYBAYEHOrO,
AKIIO BiH He 3’ABUBCA /IS PO3IIIALY
K/IOMOTaHHSI 110710 00paHHs
3aII0ODKHOrO 3aXO/ly y BUIJLSIZIi 3aCTaBIL,
TOMAIIHbOTO apeIITy Yy TPUMAHH IIif
BapTOI0, 00 YXBaTy PO O3B Ha IIOTO
3aTPYMaHHS 3 METOIO IIPUBOJY, AKILO
yXBaJa IIpO NpUBij] He 6y/a BUKOHAHA.

OOrpyHTyBaHHA

[ ynopsagkyBaHHs
IPAKTUKU PO3ITLALY
CHGYMMU CYSAAMU
KJIONOTaHb: 1) mpo
JI03BiN Ha 3aTpUMaHHSA

3 METOIO IIPMBOLLY

Ta 2) Mpo 06paHHs
3aro0iXHOTO

3aX0[y Y BUITIALL
TPUMAHHA Iifl BapTOIO,
IIPOIIOHYETHCS He
BBaXKaTu 060B’SI3KOBUM
CK/IQIaHHA Ta TTOfJaHHA
IPYTOro KIOMOTaHHA
MiJ] Yac mogaHHs
nepuroro. IIpu npomy
KJIOTIOTAHHS ITPO JO3BiN
Ha 3aTPVMMaHHA 3 METOIO
IIPUBOZY IIOBYHHO
MicTuTy 06CTaBMHN, AKi
BKa3yIOTb Ha HAasABHICTb
Ha MOMEHT ITOfIaHHA
IIbOTO K/IOTIOTaHHA
HificTaB I TPUMaHHA
IiZJ03PIOBAHOIO,
00OBIHYBA4YEHOTO IIif]
BapTOI.

YunHa pegakuia
crarTi KIIK Ykpainu

Crarta 188. KnonoraHHA mpo [03Bia Ha
3aTpMMaHHA 3 METOIO IIPUBOAY

1. IIpoxypop, Cri/funii 3a IOrO/)KEHHAM

3 IPOKYPOPOM Mag IPaBO 3BEPHYTUCA i3
KJIOIIOTAHH:AM IIPO JO3BII HA 3aTPMMaHHA
Ii/{03pI0BAHOT0, 0OBMHYBAYEHOTO 3
METOI0 JIOTO IIPUBOAY JIS Y4aCTi B
POSIIAM KTONOTAHHA PO 3aCTOCYBaHHA
3a11061>KHOTO 3aX0y Y BUI/IAL] TPYMaHHA
IiJ} BapTOI0.

2. Ile xonoTaHHA MOXe 6y TH HOaHe:

1) OFHOYACHO 3 ITOAHHAM K/IOIOTAHHS
PO 3aCTOCYBAHHS 3aII001KHOTO 3aX0AY Y
BUIIAAL TPUMaHHS i BapTO0 a60 3MiHM
iHIIOro 3aII06>KHOTO 3aX0/ly Ha TPUMAHHS
TIiJ] BapTOIO;

2) mic/A MOoJaHHs KJIONOTaHHS PO
3aCTOCYBaHH: 3alI00DKHOTO 3aX0fy

i ;o mpuOyTTA MifO3PIOBAHOTO,
00OBUHYBa4YeHOTO [0 CYAY Ha IifcTrasi
CY[OBOTO BUKIIMKY;

3) micnsa HempuUOYTTSA MiZO3PIOBAHOTO,
00BJMHYBA4YEHOTO 3a CY[IOBUM BUK/INKOM
IS yYacTi B pO3I/IA/ KJIOMOTAHHA IIPO
3aCTOCYBaHHA 3aII00KHOTO 3aX07y

y BUITIAZ] TPYMAHHA ITiJl BapTOIO i
BiJICYyTHOCTI y CIif40ro Cyani, cyny

Ha [I0YaTOK CYJOBOTO 3acilaHHsA
BiJoMOCTeI IIPO MOBAXKHI IIPUYMHMY, 1110
IIEPEIIKOPKAIOTD JI0r0 CBOEYACHOMY
npubyTTIO.

3anponoHoBaHa pegaKIia
crarTi KK Ykpainn

OOrpyHTYyBaHH:A

Crarra 188. KnonotaHHA Ipo JO3BiNT Ha
3aTPVMaHHA 3 METOO IIPUBOAY

1. IIpokypop, crifjunmii 3a IOTOJPKEHHAM
3 IPOKYpPOPOM Ma€ IPaBO 3BEPHYTUCS

i3 KJIOITIOTAaHHAM IIPO JO3BiN Ha
3aTpVMaHHA Ii03PIOBAHOTrO,
00OBMHYBAa4YEHOTO 3 METOIO I0T0 IPUBOAY
JUIS yYaCTi B pO3IJIsA/Ii KJIOIIOTAaHHA IIPO
3aCTOCYBAaHHSI 3aII00DKHOTO 3aX0Ly y
BUIJIAZII TPMMAaHHA IIiJ] BapTOIO.

2. Ile x7I0IIOTaHHA MOXe Oy T TTofaHe:

1) mo MogaHHA K/IONOTAHHA IIPO
3aCTOCYBaHHsI 3aII00DKHOTO 3aX0fy

y BUITISIA] TPMMaHHS TIif BapTO0 a60
3MiHM {HIIIOTO 3a11061KHOTO 3aX0Ay Ha
TpUMaHHA TiJ] BapTOIO;

2) mic/s MoJaHHs KJIOIOTaHHA IIPO
3aCTOCYBaHHs 3aII00DKHOTO 3aX0fy

i ;o mpuOyTTA Mif03pIOBAHOTO,
00OBMHYBa4eHOT0 IO CYAY Ha MifcTasi
CYIOBOTO BUKJIVIKY;

3) micnsa HepUOYTTA HiKO3PIOBAHOTO,
06BJMHYBA4YEHOTO 3a CYJIOBUM BUK/IVIKOM
JUIS yYacCTi B pO3IJIsA/IL KJIOIIOTaHHA IIPO
3aCTOCYBaHHA 3aI00{KHOTO 3aX0fy

Y BUITIA] TPYMMAHHA IIiJl BApTOIO i
Bi[ICYTHOCTI y C/Iif9oro cyapi, cyny

Ha II0YaTOK CYJ0BOTO 3aciflaHHsA
BiJJOMOCTeN IIPO NOBAXKHI IIPUYMHMN, 1110
IEePEIIKOIKAITD JI0T0 CBOEYACHOMY
npubyTTIO.
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